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REPORT. 



TO THE LEGISLATURE OF THE STATE OF NEW-YORK. 

The Commissioners on Practice and Pleadings, beg leave to pre- 
sent their first report 

The genera] duties imposed upon the Commissioners, are declared 

by the twenty-fourth section of the sixth article of the Constitution, 

which requires the Legislature, at its first session after the adoption 

of the Constitutibb^jto ';"-provijie'fpif the/ appointment of three Com- 

missioners, whose coity it-ghall, be,' tty revise, reform, simplify and 

' ' ' ■•••*.' * *' ' 
abridge the rules and practu^i^, 'pleadings, forms and proceedings of 

the courts of record bl'^m Stat-eV Jf'd to report thereon to the Legis- 

" ' * ' ' • I* ' * ' ' 
lature, subject to their adoption and modification from time to 

time." ^ 

In the act which was thereupon passed, creating the commission, 
the duties of the Commissioners are more explicity defined; the eighth 
section declaring that they shall " provide for the abolition of the pre- 
sent forms of actions and pleadings in cases at common law; for a uni- 
form course of proceeding in all cases, whether of legal or equitable 
cognizance, and for the abandonment of all Latin and other foreign 
tongues, so far as the same shall by them be deemed practicable, and 
of any form or proceeding not necessary to ascertain or preserve the 
rights of the parties." 
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The present report is designed to accomplish this reform, so far as 
the subjects embraced in it are concerned, and so far, also, as a care- 
ful examination of the important subject committed to their hands, 
and a due regard to the responsibility under which they act, have as 
yet enabled them to submit in detail any portion of their labors for 
the action of the Legislature. 

To say that the reforms thus enjoined upon them were such as 
their own judgment approved, is but to repeat what i3 already 
known to the Legislature. In accordance with their own convic- 
tions, and in the spirit of the law, they have prepared the portion of 
the system which is now submitted. Though compressed within a 
narrow compass, it reaches far, and sweeps away the needless dis- 
tinctions, the scholastic subtleties, and the dead forms which have 
disfigured and encumbered our jurisprudence. If the performance be 
equal to the intention, they will have relieved justice from many of 
her shackles, and opened the way for a thorough reform of remedial 
law in all its departments. 

• • • ••• J •! 

As will be perceived, th^ :gr^A)t**ji^ "^J*Jf ^^P??^ '^ P^**** '* ^®" 
lates only to the proceedings and j^Ieailjqgs.ia«<Qivil actions, and to 

such changes in the jurisdiction an(( fi^^tj^^bf Hhe courts, as seem- 

• •• ••• * t 

ed necessary to develop and bringT ^hflto/^uQCds^l pperation, the im- 
portant reforms which have conshtQtM the chief object of the pre- 
sent labors of the Commissioners. 

The magnitude of the task which yet remains for them to perform, 
can scarcely be understood, but by those who have made the law 
their study. It is sufficient to say, that under the constitution and 
the statute, the commissioners see n6 other limit to their duty, 
than to make full provision for every proceeding in the ju- 
dicial tribunals from the beginning to the end of every controversy. 
The courts of justice, and all their officers, the time within which ac- 
tions must be commenced, the mode of bringing the parties before the 
court, their respective allegations, the trial of disputed questions of fact 
and of law, the summoning of witnesses, and the manner of their exa- 
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mination, including the question of their competency and the rules of 
evidence, the judgment to be rendered, the execution of the judgment, 
and appeals, together with the immense mass of special proceedings 
known to our law, prerogative and remedial writs, arbitrations, 
the processes against absent and insolvent debtors, and a revision of 
the practice, pleadings and proceedings in criminal cases, all appear 
to be embraced in the comprehensive language of the Constitution. 
Acting upon this view, it is the design of the Commissioners to pre- 
pare a code of procedure which shall comprehend the whole law of 
the State, concerning remedies in the courts of justice. 

The result of their labors thus far, is before the Legislature. They 
will proceed to execute the remainder of tteir work, with as much 
rapidity, as the nature of the service, the care with which it should 
be performed, and their own strength will allow; asking in advance, 
and confident of receiving the indulgence and co-operation of the 
Legislature. 

It will be perceived, thg^t the present report relales chiefly to ac- 
tions hereafter ccm£ixe.QCotd'<,' it beihgf |bt£^ indispensable to keep 
the old and the new;$yst^dGr^ of ^pr^^ctice distinct. It is the purpose 
of the Commissioners to stAmxt,' as soon as possible, a temporary 
act, designed to facjj(t€(fe:the,dc)spatbh of the business now pending 
in the courts. 

With a view to anticipate, as far as possible, objections which may 
be made to any portion of the work, the Commissioners have insert- 
ed many notes, more, perhaps, and longer, than may by some be 
thought necessary, but which it was supposed might serve to furnish 
explanations, and answer arguments against the adoption of the re- 
forms proposed. 

All which is respectfully submitted^ 

ARPHAXED LOOMIS, 
DAVID GRAHAM, 
DAVID DUDLEY FIELD. 
Mbany, Feb. 29, 1848. 
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AN ACT 



To Simplify and Abridge the Practice, Pleadings aad Proceed 

ings of the Courts of this State. 



Whereas, it is expedient, that the present forms of ac- 
tions and pleadings in cases at common law tfkould 
be abolished, that the distinction between legaf and 
equitable remedies should no longer continue, and 
that an uniform course of proceeding, in all cases, 
should be established ; Therefore, 

7%^ People of the State of JSTeW" Yorkj represented in iSSr^ 
nate and Assembly, do enact as follows : 

GENERAL DEFINITIONS AND DIVISIONS. 

Section 1. Division of remedies. 

2. Definition of an action, 

3. Definition of a special proceeding. 

4* Division of actions^ into civil and criminal. 

5. Definition of a criminal action. 

6. Definition of a civil action. 

7. Civil and criminal remedies, not merged in each other. 

8. Sntijeots embraced in tl^sa^ i' 

These general definitions and divisions are intended tQ ex- 
plain and limit the pieseiit act, and to show what rehh 
tion it bears to the entire code of procediurr* It willibe per- 

[?. at p.] 1 
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ceiret), that the part relating to civil actions isnearly complete, 
with the exception of the portioi^ concerning witnesses and 
the rules of evidence. The part relating to the courts and their 
jurisJiction, will be enlarged, so as to embrace the whole sub- 
ject of their organization and jursidiction, and the func^ona 
and duties of judicial officers, including sheriffs, coronersyju- 
rors, referees and clerks. The parts relating to criminal ac- 
tions, and to special proceedings, including arbitrationsj habeas 
corpus, the discharge of insolvent or imprisoned debtors, the 
'' processes against absent or absconding debtors, and the enforce- 
ment of the liens of mechanics and material men, will be the 
subject of future repor's. 

The second part, now reported, it will be borne in mind, 
relates only to actions hereafter commenced. The difference 
between the present system and the former, is so radical, that 
there would be much difficulty in carryiug on an action com- 
menced under the old system, according to the new. We have 
thought it better, therefore, to keep the two distinct. The 
temporary act, which we shall recommend, will provide for 
actions now pending. 

§ 1. Remedies in the courts of justice are divided into, 

1. Actions, and 

2. Special proceedings. 

§ 2. An action is a regular judicial proceeding, in 
which a party prosecutes another for the enforcement or 
protection of a right, the redress or prevention of a 
wrong, or the punishment of a puhlic offence. 



^ 3. Every other remedy is a special proceeding. 

§ 4. Actions are of two kinds : 
1. Civil, and ^i ■ •" ' ■" 

£. Crimina!. 
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$ 6. A criminal action is prosecuted by the state, as a 
jparty, against a person charged with a public offence, for 
the punishment thereof. 

§ 6* Every other is a civil action. 

§ 7. Where the violation of a right admits of both a 
civil and criminal remedy, the right to prosecute the one 
is not merged in the other. 

§ 8. This act is divided into two parts. 

The first relates to the courts of justice, and their 
jurisdiction. 

The second relates to civil actions commenced in the 
courts of this state after this act shall take effect, and is 
distributed into twelve titles. The first four relate to 
actions in all the courts of the state, and the others, to 
actions in the supreme court, in the county courts, in the 
superior court of the city of New- York, in the court of 
common pleas for the city and county of New- York, in 
the mayors' courts of the cities of Albany, Hudson, 
Troy and Rochester, and in the recorders' courts in the 
cities of Buffalo and Utica ; and to appeals to the court 
of appeals, to the supre.ne court, to the county courts, 
and to the superior court of the city of New- York. 



PART I. 



OF THE COURTS OF JUSTICE, AND THEIR 

JURISDICTION. 



TnriiE I. Of tbe Courts, in teneral. 
II« Of Uie Court of Appeals. 
III. Of tlie Supreme Court; Circuit Courts; an4 

Courts of Oyer and Terminer. 
IT. Of tlie County Courts. 

T. Of tlie Superior Court, and Court of Common 
Pleas in tlie City, of If eur-Tori£, and tlie lEay^ 
ors' and Reeorders* Courts in otlier eities. 
TI. Of tlie Courts of JTustiees of tlie Peaee. 
Til. Of JTusttceS's and otlier Inferior Courts in. eities» 

The subjects treated of in this Part, and embraced in the TV 
ties abore enumerated, are now presented, so far only, as is ne- 
cessary to render the practical arrangement of the jurisdiction 
of the courts consistent with the reforms subsequently proposed. 
It has been, from the first, our intention, carefully to collate all 
the provisions, whether constitutional or statutory, organizing 
the courts, and defining their jurisdiction, and to bring theii 
.together in a simple and convenient order of arrangement. .The 
necessity of such a course has arisen from the fact, that in the 
haste which necessarily attended the action of the. legislature, 
in bringing into operation a new and untried judiciary system, 
a sufficient opportunity was not afforded, for as complete and 
thorough an arrangement of the subject, as, under other cir- 
cumstances, its importance would hare demanded. It will 




readily be perceived, however, that in organizmg the govern- 
ment of the state, under a fundamental law, the leading prin- 
ciples of which were new, as tbey affected all its departments, 
Utile more could be expected of the legislature, at the outset, 
than that Ibey should provide such laws as would prevent a 
failure of any of the functions of the government; and Ihat, 
as a consequence, much must be left to subsequent legislation. 
To no department does this remark more forcibly apply, than 
to the jiidiciHry. lis whole structure had been changed by the 
Tiew organic law; jurisdictions, which had been, until then, en- 
tirely distinct, had been blended; the former courts had been 
almost wholly swept away; and new modes of procedure, rest- 
ing upon principles hitherto unknown, had been prescribed by 
the constitution. It is not surprising, therefore, that in the act 
organizing the judiciary, which was passed by the legislatare, 
under the pressure of a necescity, either on the one hand to 
adopt it in a form not entirely perfect, or on the other, to leave 
the Slate without a judiciary, it should not have been even at- 
tempted lo prescribe the jurisdiction and funclions of the new 
courts, with precision. And it is, probably, for this reasoni 
that nothing more seems lo have been contemplated in that act, 
than to present a aeries of enactmenls, under which Ihe new 
courts could be set in motion, leaving their powers and juris- 
diction, as well as the manner in which ihey were to be exer- 
cised, to be gathered, in a great degree, from a reference to for- 
mer legislation. 

Whether this be so or not, the result has been, that a very 
disproportionate share of the time of the courts has been occu- 
pied in the discussion of the provisions defining their powers; 
and that as a necessary consequence, a diversityof opinion among 
the judges, and a feeling of distrust among the community, 
have arisen, wtll adapted, unless the cause be promptly remov- 
ed, to sap public confidence in the judicial establishment itself. 
The remark is by no means uncommon, that the new system 
cannot be brought into working order; and it is with no con- 
cealed gratification, that its enemies have regarded the difficul- 
ties surrounding it, as the sure precursor of its speedy dissolu- 
tion. Believing, as we do, that the new system will, if fairly 




testedi b« found to be a great improrement upon that whicfi 
preceded it, we have applied ourselves to the task of ascertain- 
ing the causes of the difficulties which now impede its progress; 
and arc fully satisfied, that they lie no deeper than the necessa- 
rily general and imperfect character of the legislation to which 
we have referred. Under this conviction, we have devoted 
much time to devising a system of enactments, by which the 
jurisdiction of the courts shall be clearly presented, and to 
such an arrangement of the means afforded them for the per- 
formance of their duties, as will render the administration of 
justice prompt and efficient. We have done so, because we 
are compelled to admit, that, without it, we should utterly des- 
pair of the attempt to render any reform in legal procedure, 
(however, in other respects, simple and desirable,) of real bene- 
fit to the people. 

To sustain the correctness of these observations, we need 
only refer to the legislation in respect to the jurisdiction of the 
supreme court. It is provided by the judiciary act, that, ^^ the 
supreme court organized by this act, shall possess the same 
powers and exercise the same jurisdiction, as is now possessed 
and exercised by the present supreme court and court of chan- 
cery;" and tbat ^^ all laws relating to the present supreme 
court and court of chancery, or any court held by any vice- 
chancellor, and the jurisdiction, powers and duties of said 
courts, the proceedings therein and the officers thereof, their 
powers and duties, shall be applicable to the supreme court or- 
ganized by this act, the powers and duties thereof, the proceed- 
ings therein, and the officers thereof, their powers and duties, 
so far as the same can be so applied, and are consistent with 
the constitution, and the provisions of this act.'' (1 Laws of 
1847, p. 323, sec. 16.) By reference to the Revised Statutes, 
it will be seen, that, the supreme court sjiall possess the pow- 
ers and exercise the jurisdiction which belonged to the supreme 
court of the colony of New- York, with the exceptions, limita- 
tions and additions created and imposedf by the constitution 
and laws of this state ;" {2 R. 8. 3d ed., S59, sec. ],) and 
that ^^ the powers and jurisdietion of the court of chancery 





are co-extensive with the powers and jurisdiction of the court 
of chancery in England, with the exceptions, additions and 
limitations created and imposed by the constitution and laws of 
this state." (2 R. S. 3d., ed. 234, sec. 600 

But while we have been assiduously engaged in maturing 
this, as well as other portions of our system, we have felt that 
it was due, alike to the anxiety of the people and lo the ex- 
pressed desire of the legislature, that we should, at as early a 
day as possible, present such portions of the proposed leforms 
in remedial law, as could be, at once, safety and conveniently 
reduced to practice. It has been already remarked, that the 
report now presented is mainly designed to carry out the aboli- 
tion of the distinction between suits at law and in equity, and 
between the existing forras of actions at law, and to introduce 
a system of pleading, trial and judgment, having for its object 
the slatement of the grounds of action and defence, in clear 
and unambiguous language, and the application of the rules of 
law lo each particular case, divested of the technicalities and 
subtleties which constitute, alike the chief merit and the pro- 
minent evil of the existing system. 

While we have kept this object steadily in view, we have 
found it necessary to survey the whole subject commitledto us, 
and to introduce provisions hearing upon a variety of subjects 
necessarily interwoven with that to which we have referred. 
Among these, is a revision, in part, of the laws regulating the 
jurisdiction and functians of the courts. 

That jurisdiction, as at present declared, so far as the origi- 
nal powers of all except the supreme court are concerned, is 
made lo depend, in almost every instance, either upon the ex- 
isting forms of action, or upon the distinctions o which they 
have given rise. And it will be seen by the provisions con- 
tained in this part, and the explanations which accompany them, 
that we have, in this respect, taken abundant care to avoid eve- 
ry source of embarrassment, which might otherwise result from 
the introduction of the more essential principles of this report. 



In connection with this subject, also, while we have regard- 
ed our labors in this respect as rather secondary to. the present 
purpose, we have not felt at liberty to overlook other defects 
in the existing judiciary system, which have occurred to us in 
the course of our investigations, and upon which we present, 
what we deem necessary and essential enactments. Their char- 
acter, and the reasons for presenting them, need not here be 
anticipated, but will be found in the provisions themselves, and 
in the explanations with which they are accompanied. 



TITLE I. 

Of the courts, in general. 

Section 9. The several courts of this state. 
JO. Their jurisdiction generally . 

§9. The following are the courts of justice of this 
state : 

1. The court for the trial of impeachments. 

2. The court of appeals. 

3. The supreme court 

4. The circuit courts. 

5. The courts of oyer and terminer. 

6. The county courts. 

7. The courts of general sessions of the peace. 

8. The courts of special sessions. 

0. The surrogates' courts 

10. The courts of justices of tne peace 

11. The superior court of the city of New- York, 

12. The court 6f common pleas for the city and county 

of New- York. 




13. The mayors' courts of the cities of Albany, Hud- 
son, Troy and Rochester. 

14. The recorders' courls of the cities of Buffalo and 
Utica. 

"15. The marine court of the city of New- York. 

16. The assistant justices courts in the city of New- 

York. 

17. The municipal court of the city of Brooklyn. 

18. The justices' courts of the cities of Albany, Troy 
and Hudson. 

19. The police courts. 

The above enumeration of the courts of this state, which 
has been deemed useful, (as presenting, at one view, the entire 
judicial eslablishraent,) embraces the general courls oi the state, 
according to their jurisdiction, within the first ten subdivision:)] 
and the local courts in cities, within the remaining nine subdi- 
visions. 

This seetion, it will be observed, merely declares the courls 
now existingj ami is, so far as (he local courts are concerned, 
in conformity with the provision of the constitution, that they 
"shall remain, until otherwise directed by the legislature, with 
their present powers and jurisdictions." (^Cunst., art. 14, see. 
]2.) In our future report upon this subject, we shall probably 
recommend an uniformity in the style of those courts, as well 
as in their jurisdiction. For the present, we have not consid- 
ered it necessary to do so, except in reference to their jurisdic- 
tion, as hereafter defined ; in which, as far as practicable, we 
have endeavored to assimilate them to each other. 

§ 10. These courts shall continue to exercise the ju- 
risdiction now vested in them respectively, except as 
otherwise prescribed by this act. 
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TITLE II. 

iH the Court of Appeals* 

Section 11. Its jurisdiction. 

12. May rererte^ aiBrm or modify jadgmeat or order appealed firom. 

13. Terms of the court. 

14. Concurrence of five judges^ necessary to a judgment. 

§ 11. The court of appeals shall have exclusive ju- 
risdiction to review, upon appeal, every actual deterjni- 

nation hereafter made, at a general term, by the supreme 
court, by the superior court of the city of New- York, or 
by the court of common pleas for the city and county of 
New-York, in the following cases, and no other : 

1. In a judgment in an action commenced therein, 
or brought there from another court ; and upon the ap- 
peal from such judgment, to review any intermediate or- 
der involving the merits, and necessarily affecting the 
judgment. 

2. In a final order, affecting a substantial right, made 
in a special proceeding, or upon a summary application 
in an action, after judgment : 

But such appeal shall not be allowed in an action ori- 
ginally commenced in a court of a justice of the peace, 
or in the marine court of the city of New- York, or in an 
assistant justice's court of that city, or in the municipal 
court of the city of Brooklyn, or in a justice's court of 
the cities of Albany, Troy and Hudson, respectively. 

The powers of this court| which is exclusively a court of 
appeal, and that| so far as the state courts are concernedi of 
the last resort, are not defined by l\xt cotka^iV>aSAWi>Ni\i\OikT^^ 
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\y provides for iis crealion, without designating its jurisdictioD'. 
(Consl.f art. €, sec. 2.) This has been supplied by the judi- 
ciary act of May last, which, in this respect, is a transcript 
of the st'jtule defining the jurisdiction of the court for the cor- 
reclion of errors. By that act, it is invested with full power 
to correct and redress ail errors that have happened, or may 
happen, in the late supreme court and court of chancery, and 
in the present supreme court; and to examine all errors that 
shall he assigned or found in any record brought from the late 
or present supreme court, or in any process or proceeding 
touching ihe same, and to reverse or aflirm any such judgment, 
or give such other judgment as the law may require; to which 
express declaration of its jurisdiction is added, the usual con- 
clusion, that, " all laws relating to the court for the correction 
of errors, the jurisdiction, powers and duties thereof, the pro- 
ceedings therein, and the officers thereof, and their powers and 
i^uties, shall he applicable to the court of appeals organized by 
this act, the jurisdiction, powers and duties thereof, the pro- 
ceedings therein and the officers thereof, and their powers and 
duties, so far as the same can be so applied, and are consistent 
with the constitution, and the provisions of this act." (1 Laws 
of 1847, p. 32}, sec. S, 10.) And by the amendments to the 
judiciary act, which were adopted in December last, writs of 
error may now be issued from the court of appeals, to review 
the judgments of the superior court and common pleas in the 
city of New- York, in all eases where the judgment shall ex- 
ceed one thousand dollars, exclusive of costs, and in dower,- 
partition, and ejectment; (2 Lnws of 1847, p. 639, sec. 3;) 
and the same power is conferred upon the coutt of appeals, in 
respect lo the orders and decrees of the New-York superior 
court and common pleas, in equity cases, made at general term. 
[Ibid. £42, sec. 33.) By another section, also, of the same act, 
it is provided that " in any action at law, wheu a decision shall 
be made by the supreme court of this state, or by the justices 
of the late supreme court, upon a bill of exceptions, either in 
granting or refusing to grant a new trial, any party to such 
BclioD, conceiving himself aggrieved thereby, may appeal from 
Bucb decisioii, to the court of appeals, at any time within forty 
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days aft^r the service upon bis attorney of a copy of the rule 

or order granting or refusing to grant such new trial." (f&td. 
p, 639, sec. 5.) 

Under the old system, there was no question which presented 
so many embarrassments, and led to so much dirersity of opi- 
nion in the court itself, as that which related to the jurisdiction 
conferred upon the court of errors, by the same phraseology as 
that which- professes to define the jurisdiction of the court of 
appeals. And it is a singular fact, that the extent of the juris- 
diction conferred by the terms thus used, has ne^er yet been 
brought within the range of a convenient and tangible rule. 
We look in rain for such a test, to the language of the statute 
itself; and we are not much relieved from the obscurity of its 
provisions, when we resort to the judicial constructions it has 
undergone. 

In reference to writs of error to the supreme court, for ex- 
ample, it was at one time laid down as the rule, that when a 
decision took place in that court which was final, and of which 
a record could be made, and which decided the rights of pro- 
perty or personal liberty, the statute gave the right of review. 

This was determined in the memorable case of Yaies v. The 
PeopUf 6 Johns. 337, which came up on a writ of error, from 
the supreme court, for refusing to allow a habeas corpus; and 
where, after a very full and elaborate discussion, the right to a 
writ of error was established by a vote of 16 to IS ; the af- 
firmative of the proposition being sustained by Justices Yaies 
and Spencer J and Senator Clinton^ and the negative by Chan- 
cellor Lansing^ Chief Justice Kentj Justices Van J^essy Thomp- 
son and Ptati, and Senators Paris and Wxlliams. 

In another case, which arose soon afterwards, (Clason v. 
Shehoelly 12 Johns. 3^1,) where, on an indictment for a forcible 
entry and detainer, no return could be obtained to a certiorart, 
by reason of the death of the justice before whom the proceed- 
ings were had, and the supreme court inrestigated the case on 
affidavits, and awarded a restitution, it was held, that the court 
of errors might, on writ of error^ review Ibft ^t^)A(^ft,^\&!^ ^sck 



the evidence presented in the court below. It was deemed 
immaterial, whether the decision complained of were denomi- 
nated a judgment, an order, an award, a decree, or a sentence; 
and that it was enough, to entitle the party to a review, that 
the proceedings had all the essential characteristics of a suit, 
and that the court had closed the litigation by a definitive 
■ decision between the paities. And it was affirmed by 
Senator Sanford, who delivered Ihe prevailing opinion of the 
court of errors, (which was sustained, 17 to 5,) that " all cau- 
ses determined in the supreme court, whatever may be the 
course or mode of proceeding by which they may be conducted 
or determined, are subject to the appellate jurisiliciion of this 
court," 

It was attempted in Brooks v. Hunt, 17 Johns. 484, to 
apply this principle to a review of a decision of the supreme 
court, denying a motion to set aside an execution against a 
party who had been discharged from his debts, and which, in 
effect, finally determined his liability to pay the judgment; and 
yet the court of errors, with but two dissenting voices, quashed 
the writ of error, on tbe ground that it was not a final deter- 
mination, but only adecision upon a collateral or interlocutory 
point. 

Following up this distingtion, it was held in a later case, 
(Matter of JVegus^ 10 Wend. 24,) that a writ of error did not 
lie, upon the refusal of the supreme court to set aside the deci- 
sion of trustees under the statute relative to absconding debtors, 
upon an allegation of error in deciding upon the adjustment of 
the demands due the creditors of the absconding debtor. It 
was contended by senator Tracy, (who delivered a dissenting 
opinion,) that such decisions by the supreme court was a final 
determination, within the principle of the previous cases; but 
this view was overruled by the rest of the court, for various 
reasons, and among others, that error did not lie, when the 
court below acted in a summary manner, or in a new course, 
different from the common law. 



16 

Still more recently, it was held, that a writ of error did not 
lie apon the refusal of the supreme court to grant a peremptory 
tnandamus^ when applied for on motion, but that it lay, for the 
relator, only when judgment was pronounced after issue was 
joined upon plea or demurrer, on the coming in of the alterna- 
tive mandamus. It was not denied that the determination was 
final, and settled most important rights ; but the case was dis- 
missed, because the party had elected to proceed by summary 
application, and was not, therefore, able to put the judgment 
of the court below into the shape of a formal record. (7%e 
People V. The President and Trustees of Brooklyn^ 13 Wend. 
130.) 

But still greater difficulty has been found to exist, in fixing 
a rule of interpretation in respect to the provision authorizing 
the court of errors ^^ to correct and redress all errors that 
haye happened, or may happen in the court of chancery." 
The organization of the court of chancery being essentially 
different from that of courts of law, and the exercise of equity 
jurisdiction being necessarily carried on by orders and deci- 
sions during the progress of the cause, (many of them having 
reference to its formal proceedings, and others essentially af- 
fecting its meiits,) it became evident, at an early day, that the 
right of review in such cases could not, with propriety, be lim- 
ited to their final determination. And yet, on the other hand, 
it was equally apparent, that it could not be extended to every 
order made in cases of that nature* Hence, the difficulty, and 
as the, court itself has been compelled to admit, the impossi- 
bility, of fixing a rute upon the subject. 

In one case, {Trustees of Huntington v. JVicoUj 3 Johns. 
Rep. 666,) Mr. Justice Van J^Tess remarked, that ^^ if it were 
practicable, it would be very desirable, by a decision of this 
court, on some proper occasion, to establish a rule on this sub- 
ject, whereby the profession may hereafter be governed." And 
in seven reported cases, from the period of that decision to the 
present, in which the question has arisen in every variety of 
form, the court have disclaimed the attempt to prescribe a rule 
and have contented themselves with exercising a discrctba^aA 
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to whether they could exercise or withhold jurisdictioDi accor- 
ding to the nature of the order appealed from; and at timeS| 
have intimated that their discretioui in this respect, depended 
upon the probable effect of the order upon the merits of the 
cause. (JIf FtcArar y. TTo/co/^, 4 Johns. 510; Buel v. Street ^ 9 
Johns. I 443; Beach v. The Fulton Bankj 2 Wend. 235; WU- 
liamson y. Hyer^ 4 Wend. 170; Chapman y. Hammersleyy 4 
Wend. 173; Rowley y. Van Benthuysen^ 16 Wend, 369; Ro- 
gers Y. Hosack?s ex^rsy 18 Wend. 319; Rogers y. Holley^ 18 
Wend. 350.) 

A reference to these cases will shew, that the nearest ap- 
proach which has been made to a rule upon the subject, is, that 
a final decree may be in all cases appe'aled from, but that an 
interlocutory order, on a mere question of practice, or on a 
motion addressed to the Inere discretion of the court, is not the 
subject of rcYiew. Some of the judges, it is true, haYC applied 
the test whether an interlocutory order directly touched the 
merits of the controYersy, but haYe still declined adopting that 
as a rule; and in one of the latest cases on the subject, which 
was most elaborately considered, Mr. Justice Bronson^ in de- 
liYering the unanimous opinion of the court, hesitates to fix a 
rule, and expresses himself unprepared to say, that there can be 
no appeal where the order does not directly touch the merits. 
[fijfABlefy Y. Van Benthuysen^ 16 Wend. 371.) 

There is a class of cases, also, arising both at law and in 
equity, in which, a rule has been established as to thejurisdic- 
tion of the court of errors, the application of which to the 
court of appeals may, at least, admit of a question. It is, that 
no writ of error or appeal lay to that court, from any other 
than an actual determination of the supreme court or the court 
of chancery, upon a point raised below ; and this, notwith- 
standing the comprehensiYC language of the statute ; wbichjas 
has been seen, authorized the court of errors, as it now does, 
in respect to the court of appeals, ^^ to correct and redress all 
errors that haYe happened or may happen in the court of chan- 
cery." {Colden y. Knick^rhackery 2 Cowen, 31 ; Qdston y. 
Hoyt^ 13 Johns. 561 ; Henry w: Ciiy/er, 17 Johns. 469; Camp- 
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bell T. Stakes, 2 Wend. 145 ; Houghton v. Starr, 4 Wend. 
176; Kane t. Whittiok, 8 Wend. 230.) 

f 

The rule in question, rests upon a peculiarity of organiza- 
tion in the court of errors, which led that court to give a con- 
struction to the statute, not called for by its language, or even 
by its spirit, unless as they were both controlled by its consti- 
tutional structure. 

But, as has been already observed, it is questionable, at least, 
whether such a construction can be put upon the act in refer- 
ence to the court of appeals. The reasons for this rule are 
clearly stated by Chancellor Walworth j in delivering the opin- 
ion of the court of errors, in Campbell v. Slakes^ 2 Wend. 
145. ^' There is a mannifest difference to be observed," says 
he, ^^ between the proceedings on writs of error in this court, 
and the proceedings of the supreme court, on writs of error to 
inferior tribunals. The supreme court are bound to correct all 
errors in the proceedings of inferior tribunals, which are brought 
before them, whether they relate to decisions either actually or 
nominally made by the court below, or to matters out of the 
record, usually denominated errors in fact. But, in the organi- 
zation of this court, it was evidently the intention of the fra- 
mers of the constitution, that it should be strictly an appellate 
court, for the re-examination and correction of erroneous de- 
cisions, actually made by other tribunals, upon questions actu- 
ally presented to them for their determination. The provisions 
in the constitution, requiring the judges of the supreme court, 
on writs of error, to assign the reasons for their judgment, and 
excluding them from voting in favor of the affirmance or re- 
versal of their judgments, are both founded upon the presump- 
tion, that they have actually passed upon the question in the 
court below." And, after citing a number of cases, to show 
that the party may, in every case, take the opinion of the su- 
preme court, he concludes : " I am not aware of aiy possible 
case, in which there can be an error in the record or proceed- 
ings of the supreme court, which would afford sufficient ground 
for reversing their decision, here, in which the party may not, 
if he applies in time, present the question directly to thatcoutt 

[p. & P.] 2 
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for their decisior., In the first instance. If be does so, and 
that court decide against him, it may then be proper for him to 
apply to this court, to review that decision upon a writ of er- 
ror. In the case before ws, the alleged error, in the finding of 
the jury, appeared upon the face of the record. If it forma B 
sufficient ground for reversing the judgment, it would haye 
been equally available by a motion in arrest. If the party 
had moved in arrest, and the supreme court had considered the 
objection well taken, that court would have awarded a venire 
dtnovo, lo supply the defi.'ct, or have permitted the plaintiff to 
amend the verdict, in such a manner as to correspond with the 
aclual fiiiding of the jury." 

From this review of the cases on the subject, it will be seen 
that doubia of no unimportant character exist, as to the extent 
of the jurisdiction of the court of appeals. If there were no 
other reason, therefore, for proposing to place it upon a more 
certain basis, the embarrassments by which it is now surround- 
ed, would, of themselves, be sufficient. But, in our judgment, 
there is a still more pressing necet^sity for the immediate exer- 
cise of legislative discretion, in regulating the jurisdiction of 
this court. One of the most certain means of preventing un- 
just delay in the conduct of legal controversies, is to protect 
the court of last resort from being borne ilown by an unneces- 
sary amount of liligalion. Ii cannot be denied, that upon the 
successful accomplishment of the labor properly cast upon it, 
the beneficial operation of the whole judiciary system necessa- 
rily depends ; and no one who justly appreciates the necessity 
of preserving its usefulness, will hesitate to admit, that this 
proteition is due not to the court alone, but to the paramount 
ioteresls of the community. 

We are far from undervaluing the right of appeal, and 
should be most unwilling to restrict its exercise, from any con- 
sideration of mere expediency or convenience. The purposes 
of justice seem to us, however, lo require that some check 
should be imposed upon il, by which it shall be made the means 
of promoting substantial rightj instead of being, as is too often 
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iS) the instrument of oppression. At all events, this necessity 
is quite apparent, in reference to the court of last resort* 

The means by which this end can be attained, consistently 
with a due regard to both public and private interests, have 
been the subject of the most careful consideration; and after 
weighing every argument in favor of and against the different 
plans which have been suggested, the conclusion at which we 
have arrived, is, to embody in the proposed act the principles 
which we now proceed to submit. 

1. The title we are now considering proposes to give an ap- 
peal to the court of appeals, from the actual determinations here- 
tofore made at a general term, by the supreme court or by the 
superior court or court of common pleas in the city of New- 
York; first^ in giving a final judgment, and on such appeal, to 
review any intermediate order involving the merits, and neces- 
sarily affecting the judgment; and secondly^ in a final or- « 
der affecting a substantial right, made in a special proceed- 
ing or upon a summary application in an action, after judg- 
ment; but withholds the right of appeal, where the action was 
originally commenced in a court of a justice of the peace, or 
in a local justices' court in a city. By this definition of the 
powers proposed to be conferred on the court of appeals, 
it will be perceived, that every doubt is obviated as to 
the right of the court to review judgments which are mere- 
ly formal, and which have not undergone consideration 
in the court below, and that an actual and final determi- 
nation of a matter, involving a substantial right, is made 
the real, as it should be the only test. While, however, it is 
proposed to cut off an appeal from interlocutory orders, and^ 
thus to obviate the embarrassments which have heretofore ex- 
isted, in fixing a rule as to what orders of that nature are pro- 
perly reviewable, care has been taken to provide, that, on%an 
appeal from a judgment, the court may review any intermediate 
order involving the merits, and necessarily affecting the 
judgn^ent. The right of appeal, thus conferred, being pro^ 
spective, and applicable only to decisions hereafter made by 
the courts named, it, of course) 3lo^% h^X \c\^\fei^^*>^^^K»fc 
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juriidiction now existing in appeals pending, or apply to those 
to be brought, (either by writ of error or appeal,) from judge- 
ments already rendered by those courts, or from those here- 
after to be rendered by the late supreme court and court of 
chancery. > 

It is proper also, here to remark, that the effect of adopt- 
ing this section as proposed, will be to repeal the provision of 
the act of last December, amending the judiciary act, (2 Lavosof 
1817, p. C39, sec. 5,) which gives an appeal to this court from a 
decision by the late or present supreme court, upon a bill of 
exceptions, in either granting, or refusing to grant a new trial. 
This provision was a great, and in our judgment, uncalled for 
innovation upon the jurisdiction of the highest appellate court; 
at least so far as the review of a decision granting a new trial 
upon bill of exceptions is concerned. In the case of a refu- 
sal, a review might always have been had, and is still retained 
by the section we have proposed; for, in such case, final judg- 
ment follows, as a matter of course. Participating, as we do, 
with the legal profession, and with the community at large, in 
a desire that this most important court should not be unneces- 
sarily burdened, and foreseeing, as we do, that such must be 
the inevitable result, if every case in which a new trial is grant- 
ed by the supreme court upon a bill of exceptions, mcy be in 
the first instance brought before it for review, we have no hesi- 
tation in recommending that this new and unnecessary branch 
of its jurisdiction be removed. 

The chief embairassment we have met with, in fixing the 
right of appeal, has been in reference to the courts whose judg- 
ments should be reviewed in the first instance by the court of 
appeals. As to the review of judgments of the supreme court, 
no difficulty exists. But in reference to appeals from the supe- 
rior court and common pleas in the city of New- York, if we 
were to regard the question as a new one, we confess we should 
have some hesitation. Nor do we intend, by the recommenda- 
tion that this feature of the act be adopted, to conclude our- 
selves from proposing, in our future reports, such' alterations as 
may strike us as expedient, in respect to an appeal from one or 
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both of those courts. iFor the present, we have deemed it ad- 
Tissble to adhere to the provision of the act passed in Decem- 
ber Tast, amendinir the judiciary act, which gives an appeal 
from orders and decrees of those courts, in equity cases, and 
from their judgments at law; (2 Laws of 1847, p. 639, 642, 
sec. 3, 23,) except, that in respect to the latter, we have omit- 
ted the provision restricting the right of review to cases where 
the judgment exceeds a thousand dollars, exclusive of costs. 
The wisdom of such a limitation is not very apparent, and its 
retention seems wholly unnecessary, if not unjust. If no other 
reason against it were to be found, it is a sufficient one, that it 
gives to a defendant in all cases the right of a review directly 
by the court of appeals, where the sum recovered exceeds a 
thousand dollars, while an unsuccessful plaintiff, whose demand 
may be twenty times as great, must appeal to the supreme 
court in the first instance, unless, perchance, the costs taxed 
against him exceed that amount. But this provision involves 
a further inconsistency. The true theory of the right of ap- 
peal would seem to be, that it should be enlarged instead of 
being diminished, in proportion to the magnitude of the con- 
troversy. This principle is, however, reversed by the provi- 
sion in question; and where the amount in controvers^y is very 
great, the party has but one appeal, while, where it is small, he 
has two ; first, to the supreme court, and then to the court of 
appeals. 

2. By the second subdivision of the section under conside- 
ration, we propose, that no appeal to the court of appeals shall 
be allowed, in actions originally commenced before justices of 
the peace, or in the justices' courts existing in several of the 
cities of the state. This provision might safely be defended^ 
upon the principle, that in cases involving amounts as small as 
constitute the utmost extent of a recovery in those courts, the 
spirit of litigation should be discouraged, as rendering the 
remedy worse than the disease. The experience and observa- 
tion of those who are familiar with the business of the court 
of errors, as well as with that of the court of appeals, will at- 
test, that this class of litigation in those courts.^ ha.^ o^^^^l^d 
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most oppressively upon Ihe rights of suitors, as well as upon 
the best interests of the public. Anil we do nol hesitate to . 
afRrm, that the extent of evil it has produced has been incalcu- 
lably greater than any possible amount of good whicli can re- 
sult from its continuance. A proper degree of weight should, 
undouhledly,be conceded to the argument, that the question of 
right and not of mere expedieiK y, should be the test. But at 
the same time, much is due to the consideration, that ihe ruin- 
ous consequinces of fomenting and encouraging a liiigalion, 
not adapted to bear the burdens it involves, should be seri- 
Dusly regarded. 

ll is a portion of our plan, that in no case should there be 
more than two appeals. There may then, in every case, be 
an examination of the questions by three courts ; thus fur- 
nishing as strong an assurance of eventual justice, a« the imper- 
fect character of human institutions will admit. For example, 
the Judgment of a justice may be first reviewed by a county 
court, and from the judgment on review, an appeal to the su- 
preme court may be had. The judgment of a county court, 
or of a mayor's or recorder's court, may be in the first instance 
reviewed by the supreme court, anil then by the court of ap- 
peals; and that of the supreme court, (which, in every instance, 
must be first given at a special term or circuit, by a single 
jud^e,) may be primarily reviewed by the full court at a gene- 
ral term, and then by the court of appeals. 

In this respect, therefore, a perfect unlfotmity exists 
throughout the whole state, with the exception of the city of 
New-York, where, from the peculiar character of the local ju- 
diciary, a different result must follow, but one which is not of 
sufficient importance to justify a departure from the principle 
of the section under consideration. We refer to the fact, that, 
in that city, there can be but one appeal, where the action is 
originally commenced in the marine court, or in an assistant 
justices' court. By the existing statutes, as well as by the 
subsequent proposed provisions of this ac!, the appeal in these 
cases must be to the superior court. In this particular in- 
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stance, we are compelled to admit that there is an apparent 
want of uniformity in the principle of appeal, as embodied in 
the proposed act; but it is one which results, as has been al- 
ready remarked, from the peculiar character of the local courts 
in New- York, and which should not constitute an exception to 
the general rule, that a justices' judgment should not be re- 
viewed by the court of appeals. There is but one way in which 
it can be obviated; and that is, by withholding the right of ap- 
peal to the court of appeals in the first instance, from the judg- 
ments of either the superior court or common pleas in New- 
York, leaving its judgments to be first reviewed by the supreme 
court, and by conferring upon the court, thus excepted, the 
right to review the judgments of the local justices' courts. For 
the reasons already stated, however, we have not felt called 
upon, at present, to recommend a change of the policy adopted 
by the last legislature, as to the review of the judgments of the 
superior court or common pleas, directly by the court of ap- 
peals. In retaining it as it now stands, with the incidents ne- 
cessarily connected with it, as proposed in this act, we are fully 
persuaded that no injustice can result, and that no well found- 
ed complaint will be made. Should it be found in practice to 
be inconvenient, we shall, in our future report upon the com- 
plete organization of the judiciary, propose such change as shall 
be deemed necessary or advisable. 

§ 12. The court of appeals may reverse, affirm, or 
modify the judgment or order appealed from; and its 
judgment shall be remitted to the court below, to be en- 
forced according to law. 

The same, in substance, as provided in the judiciary act of 
1847. (1 Laws of 1847, p. 321, sec. 10.) 

§ 13. There shall be six general terms, in each year' 
to commence on the first Tuesday of January, March 

May, July, September and November, and to continue 
until the fourth Saturday tliexeaftet, \\ic\\3a\N^^ \>x^fc"»^^i^ 



Fthe causes ready for heariog be sooner heard. They 
may, however, be continued as much longer as the court 
shall deem necessary. Additional terms may also be 
held, by order of the court. 

This provision is inteaded as a substitute for so much of the 
ninth section of the judiciary act, (1 Laws of 1847, p. 321,) as 
provides for at least four terms of the court of appeals in each 
year, at such times as the court shall appoint, and to be con- 
tinued as long as it shall deem necessary. 

It is not intended, at present, to interfere with Ihe power of 
the court to fix the places of holding the terms, {as regulated 
by the seclion just referred to,} and which are required to be 
BO arranged, as that there shall be a terra once in every two 
years in each of the judicial districts. We shall hereafter make 
such recommendation on this subject, as may be deemed advi* 
sable. 

§ 14. The concurrence of five judges shall be neces- 
sary, to pronoimce a judgment. If five do not concur, 
the appeal shall be reheard. 

By the sixth section of the judiciary act, (1 Laws of 1847, 
p. 32], sec. 6,) six judges of the court of appeals constitute a 
quorum, and four, therefore, may pronounce a judgment. 

By the present practice, upon an equal diTJsion of the court, 
the judgment below is affirmed. But it is well settled, that 
such an affirmance merely determines the particular case,]and 
leaves the questions involved in it, open for consideration in 
any future case in which they may arise. {B,idge v. Johnson, 
5 Wend. 342; The Piople v. The Mayor and Aldermen oftki 
City of JVew-York, 25 Wend. 252.) Besides, as was decided 
by the court of errors, in the case last cited, and by the supreme 
court of the United States, in Martin v. Hunter's Lessee, 1 
Wheat. 355, a rehearing in such case, canntjt, in the absence of 
statutory authority, be allowef*. 
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Whatever may be the policy of such a rule, in courts whose 
judgments may be reviewed, the principle that a judgment of a 
court of last resort, rendered by a tie vote, should determine 
the rights of parties, while, it is conceded, it does not settle 
the principles on which those rights depend ; nay, while, at the 
very next term, those principles may be differently settled, — 
strikes us as incompatible with a sound administration of jus- 
tice. The rule is, itself, a technical one, merely. It is, in e^ 
feet, but saying, that, because on the first hearing, a party fails 
to obtain a reversal, his rights are to be forever concluded; and 
' its application is universal, whether property, liberty or life be 
affected by jthe judgment. No one, it seems to us, can hesitate 
to admit, that it is wiser to say, in such a case, that the cause 
should be reheard ; so that with the determination of the indi- 
vidual case, the principle which is to govern in future, should 
be established. 
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Ot ibe §apreme Csnrt, Circnit Conrts, and Conrts ol Oyer 
a,ud Terminer. 

Shtioh 16. Exiiling ifatutory provisioi: 
pFftleit; and order ofllie 

16. General lertn! prescribed. 

17. Concurreace of a. m^ority ol judges, aecesaaiy to gife juulgment. 

18. Epecia[ terms, circuit courts, and caaela of oyer anil terminer prescribod. 

19. Tlie eaine to be hfltl together. 
SO. Duration of rpecial term, 

21. Duration of the circuit court. 

22. Duration of the court of oyer and terminer. 

S3. Times and places of general anil special terma, circuit courts, and cOUrU 
of oyer and terminer, how designated, and by wliom to be held. 

24. Extraoidinary genera] lorma, circuit courla and courts of oyer and ter- 

miner, how appointed. 

25. Places of holding the caurta. 

26. Publication of apppoiotmcnt thereof. 

27. Designation of the Judges Iheiefor. 

E8. When other Judges may lioid the CDUrla. 

29. CertiBcate of business at term and circuit, to lie truumilled to the go- 



This title has for its object, a new arrangement of Ihe mode 
of transacting the business of the supreme court and its vari- 
ous branches. In this respect, a change in the present ma- 
chinery of the court has been called for by the whole state ; 
anil after fully considering every suggestion as to the best mode 
of accomplishing the object, we feel great confidence in sub- 
mitting to the legislature the provisions of this title. 

As the supreme court is organized by the judiciary act, its 
business is distributed among general and special terms and 
circuits. With the latler, are connected the courts of oyer and 
terminer, which must be held at the satqe time and be pre- 
sided over by the same judge. The general terms are required 
tff be behl in every county having a popuklion exceeding forty 
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thousand, at least once a year, and in every other cdunty, ex* 
•cept Hamilton, as often as once in two years; and must be so 
arranged, that at least one term shall be held annually in each 
county, or in a county adjoining. At least two special terms are 
required to be held, annually, in each county, except Hamilton; 
in addition to which, a special term may be held with each 
circuit. At least four circuits are required to be held, an- 
nually, in the city and county of New- York, and two in every 
other county, except Hamilton. The times and places of hold- 
ing the circuits and courts of oyer and terminer, and the 
judges by whom they are to be held, are required to be desig- 
nated by an order of the whole court, every two years; except 
that the first, which was made in July last, is to continue 
until the end of the year 1849. In respect to the designation 
of the judges, it is provided that each shall, during his term of 
office, be employed in holding the general and special terms, 
circuits and courts of oyer and terminer, in each district, in 
proportion, as near as possible, to the business of the courts 
in the several districts, or in at least as many districts, as he 
«hall have years to serve from the commencement of his term; 
and their duties are required to be so assigned, that each shall 
hold as equal a proportion as possible, of those terms and 
courts. (1 Laws of 1847, p. 325, 327, sec. 19, 24.) 

In obedience to these requirements, a convention of the 
whole court was held in July last, at which an order was made 
prescribing the times and places of holding the general and 
special terms, circuit courts and courts of oyer and terminer, 
during the residue of the year 1847, and the years 1848 and 
1849, and assigning the business and duties thereof to the se- 
veral judges, as stated in a schedule appended to the new rules. 
A mere glance at its contents, will abundantly show the confu- 
sion into which the court has been thrown, and the inefficiency 
to which it must be ultimately reduced, if the existing arrange- 
ment of its functions be allowed longer to continue. While 
some weight is due to the argument upon which it is found- 
ed, — that by scattering the judges around the state, the possi- 
ble injurious consequences of local prejudices or attachments 
may be obviated, — this consideiaWoii ^vdAl^ VclX.^ Sx&\^>SbkK»x^«:^ 



I 



■ -when cfcmpared with the inconvenience, to which, in other and 
more important respetts, it has given rise. The waste of time, 
on the part of the judges, in travelling about the stale, if there 
were no other answer to it, would of itself he conclusive. But 
those who have been witnesses of the want of uniformity in the 
proceedings of the court, — of the hasty manner in which cases 
must necessarily be considered by judges, who attend at a dis- 
tance from home, to hear them, and separate at the adjournment 
of the court, not to return, — and above all, the natural embar- 
rassment of both the bench and the bar, arising from a want of 
familiarity with each others' habits of thought and character of 
mini, will readily attest that higher considerations of policy 
demand a change. 

The present title proposes to effect this object, by establish- 
ing six general terms annually in each judicial distiictj by 
throwing together the special terms, circuit courts and courts 
of oyer and terminer, and alloting a sufficient number to each 
county, based, in part, upon its population; and by providing 
for their continuance for a specified time, for the transac- 
tion of their business, and for a longer period, if necessary. 
The designation of the times and places of holding the 
courts, and of the judges by whom they are to be held, is 
proposed to be given to the governor, as being, from bis rela- 
tion to Ihewholestate, the most fitting depositary of that power. 
And in designating the judges, the governor is required to do 
so, in such a manner as that not more than one half, nor less 
than one fourth of the courts to which each judge shall be 
assigned, shall be out of the district for which he was elected j 
and that at least one of the judges, who shall hold a general 
term, shall sit at the next succeeding term, and shall deliver 
the judgments agreed upon, in cases held under advisement, 
from the preceding term. 

These are the general and prominent subjects embraced in 
this title; but there are others of minor importance, though 
necessary, which sufficiently explain themselves- 

/ 15. A]] statutes, now in force, providing for the de- 
tiojj of the times and places of hoAdiivg l\\e ^etvetA 
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and special terms of the supreme court, and the circuit . 
courts and courts of oyer and terminer, and of the judges 
who shall hold the same, arc repealed, from and after 
the first day of July next ; and the order of the su- 
preme court, adopted July 14, 1847, prescribing the 
times and places of holding the general and special 
terms of the court, and the circuit courts and courts of 
oyer and terminer, during the residue of the year 1847, 
and for the years 1848 and 1849, and assigning the busi- 
ness and duties thereof to the several judges of the court, 
is, from and after the first day ot July uext, abrogated ; 
and the provisions of this title are substituted in place 
thereof 

§ 16. Six general terms of the supreme court shall be 
held annually in each judicial district, and be continued 
at least fifteen days, unless sooner adjourned for want 
of business. They may, however, be continued as much 
longer as the court shall deem necessary. I 

§ 17. The concurrence of a majority of the judges 
holding a general term, shall be necessary to pronounce 
a judgment. If a majority do not concur, the case shall | 
be reheard. J 



It wil! be seen, when we come to the subject of appeals, that 
the budness of the general terms is to review the judgments 
given at the special termR antl circuits, and ihe reports of re- 
ft-rees. The general terras, therefore, are in the nature of courts 
of appeal. It may, and not unfrequently will happen, that 
the judge who rendered the judgment at tlie special term or 
circuit) will sit at the general term •, and \t V« iia.,V>t."«'Sv.i*A- 



course, have a Totce in the decision of the cauEe. If four jn^es 

rhold the general tertu, a tie vote will decide the cause, of which 
the vote of the judge whose judgment is reviewed, may be one. 
This shouhi not be allowed. The inconvenience of a rehear- 
ing is far less than the Injustice of a judgment, depending upon 
the mere technical rule, that if the party holding the afErmaUTe 
B fail in obtaining a majority, his case is determined, while his 

W rights remain undecided. This we think objectionable, for 

r the reasons stated in the note to section 14, (p. 24, 25,) in re- 

spect to a judgment of the court of appeals. 

§ 18. The num'ber of special terms, circuit courts and 
coarts of oj-er and terminer, annually, in the several 
connties, shall be as follows: 

Eleven, In the city and county of New- York. 

SiXj In the counties of Albany, Erie, Kings, Monroe 
and Oneida. 

Five, In the counties of Dutchess, Jefferson, Onon- 
daga, Rensselaer and St. Lawrence. 

Four, In the counties of Allegany, Cayuga, Chautau- 
que, Chenango, Columbia, Delaware, Herkimer, Liv- 
ingston, Madison, Niagara, Ontario, Orange, Oswego, 
Otsego, Saratoga, Steuben, Suffolk, Tompkins, Ulster, 
Washington, Wayne and Westchester. 

Three, In the counties of Broome, Cattaraugus, Che- 
mung, Clinton, Cortland, Essex, Franklin, Fulton with 
Hamilton, Genesee, Greene, Lewis, Montgomery, Or- 
leans, Putnam, Queens, Richmond, Rockland, Schenec- 
tady, Schoharie, Seneca, Sullivan, Tioga, Warren, Wy- 
oming and Yates. 



The propoBed large increase of circuits and terms, may strike 
the mind, at first view, as imposing too heavy a burthen upon 
the judges, especially in traveling. But, when it is observed, 
that the law of 1847 requires at least two special terms, in ad- 
dition to the circuits, to be held in each county, and that it is 
proposed to unite tbev circuit courts and special terms, both 

p- being held at the same lime and place in each county, and to 
^minish the aggregate number, it will be apparent that such aS 

''Apprehension is unfounded. 

The arrangement of the special terms, circuits and courts of 
oyer and terminer, which, (as has been stated in the preliminary 
-Bote to this title,) have, for the sake of greater convenience, 
l^een classed together, is, with the exception of the city of 
f-York, based mainly upon the population of the several 
counties of the state. To the city of New- York, ibis section 
proposes to assign eleven of these courts, anpually, as being ne- 
cessary to the efficient despatch of business in that city, which 
composes the first judicial district. It assigns three special 
terms, circuits and courts of ojer and terminer, annually, to 
every county, the population of which exceeds 33,000 ; four, 
for over that number, and not more than 52,000; Jioe, for over 
52,000, and not more than 70,000 ; and six, for more than 
70,000; varying these proportions, in some slight degree, ac- 
cording to the amount of business, which is of course greater 
in counties containing a commercial or manufacturing popula- 
tion, than among those devoted to agricultural pursuits. The 
facts upon which this apportionment is based, will be seen by 
reference to the appendix, containing, in tabular form, the sta- 
tistics of the existing and proposed arrangements of the terraa 
and circuits. 
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An inspection of the table will show, that so far from ova"- 
loading the justices of the supreme court with business, on & 
fsir estimate of the average duration of the circuits and terms, 
less than t«fo-fifihs of the time of each judge will be occupied 
in actual court duties; and there is a great probability, that an 
abatement from that estimate will be the practical result. 



By this table it appears that the present number of courts 
for the trial of issues of fact, in ordinary civil actions, (exclu- 
diog the city courts and the appellate or general terms of the 
supreme court,) are as follows : 

Circuits, as ordered for the year 1848, 126 

Special terms, ' I 'IS 

County courts, requiring the attendance of jurors, 203 

Aggregate number of trial courts, 474 

Proposed number of courts for the trial of the same issues, 227 
Aggregate number of circuits and special terms, as now 
organized, each requiring the travel and attendance of 
a supreme court judge, 271 

By the existing law, each county court has several terms a 
year, part of which are jury terms, and part, law terms. The 
number of these terms we propose to fix; but we dispense with 
the attendance of gran. I and petit jurors in the sessions, (except 
in the city of New-York,) unless the board of supervisors shall 
require it. 

I 

It is estimated that the business of the general terms will be 
done in two weeks each, on an average, (except in the city of 
New- York, for which three weeks are allowed,) making 102 
weeks. 

Three judges 102 weeks, (the present system requires the 
same amount of business and therefore the same amount 

of service in general term,) 306 

It is estimated that the circuits will average one week 
each, (except in the city of New-York, for which three 
weeks are allowed,) 244 

(The present system has an aggregate of circuits and spe- 
cial terms, of 271.) 

Total court service, 540w'ks 

This number divided by 28, (the number of judges to hold the 
courts,) shows less than 20 weeks court service to each judge. 

It is contidenlly believed, that the business of the courts may 
all be done within these periods, as soon as the present accu- 
auhtioD of business has been disposed oE. 
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An increase of obe half of the time above estimated for cir- 
cuits,, will add four weeks only, of court service, to each judge. 

§ 19. Special terms, circuit courts, and courts of oyer 
and terminer, shall be held at the same places, and com- 
menced on the same day. 

§ 20. The special term shall continue untU the ad-; 
joumment of the circuit court ; and the judge may con- 
tinue it longer, or adjourn it to any other time or place, 
within the county. 

§ 21. The circuit court shall continue at least twelve 
days, unless sooner adjourned for want of business. It 
may, however, be continued as much longer as the court 
shall deem necessary, 

§ 22. The court of oyer and terminer may continue, 
as long as the court shall deem necessary. 



7 ' - 



§ 23. The governor shall, on or before the first day of 
May next, by appointment in writing, designate the 
times and places of holding the general and special 
terms, circuit courts, and courts of oyer and terminer, 
and the judges by whom they shall be held \ which 
appointment shall take effect on the first day of July, 
thereafter, and shall continue until the thirty-first day of 
December, 1849. The judges of the supreme court 
shall, in like manner, at least one month before the ex- 
piration of that time, appoint the times and places of 
holding those courts, for two years, commencing on the 
first day of January, 1850, and so on, for every two auc- 
ceeding yean. 
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( 24. The goTemor may also ^ipoint extnuM'dmaij 

general and special terms, circuit comts, and courts of 
ojer and terminer, whenerer, in his judgment, the pob- 
lic good shall require it 

§ 25. The places appointed within the several coun- 
ties, for holding the general and special terms, circuit 
courts, and courts of oyer and terminer, shall be those 

designated by statute for holding county or circuit courts. 
If a room for holding the court in such place shall not be 
provided by the supervisors, it may be held in any room 
provided for that purpose, by the sheriff, as prescribed 
by section 31. 

§ 26. Every appointment, so made, shall be immediate- 
ly transmitted to the secretary of slate, who shall cause 
it to be published in the newspaper, printed at Albany, 
in which legal notices arc required to be inserted, at 
least once in each week, for three weeks, before the 
holding of any court in pursuance thereof. The ex* 
pense of the publication shall be paid out of the treasu- 
ry of the state. 

§ 27. The designation of judges to hold the courts, 
shall be such, as that not more than one-half, nor less 
than one-fourth of the courts to which each shall be as- 
signed, shall be held out of the district within which he 
was elected ; and so that, of the judges who shall hold 
a general term, one, at least, shall sit at the next sue- 
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ceeding general term^ and shall deliver the judgments of 
the judges who held the preceding term, in causes there 
argued and held under advisement. 

The arrangement in this section is such as essentially to 
modify the provisions of the judiciary act. By that act it 
seems to be intended, that each judge shall perambulate the 
state and perform an equal share of the duties of each judicial 
district. Very earnest remonstrances against the continuance 
of Ihis rule baire been made, as being less convenient to 
the public, and very onerous to the judges. Under the 
section here proposed, a considerable interchange among the 
judges is secured. The inequality caused by the large number 
of circuits in some districts, and by the business of the com- 
mercial cities in others, may be equalized among the judges, 
while at the same time the terms and circuits may be so ar- 
ranged, if desirable, as that the business of every judge may be 
confined to his own and an adjoining district. Or, on the other 
hand, if experience shall demonstrate that a greater and more 
distant interchange is desirable, the governor may make the 
designations accordingly. 

The reason for conferring upon the governor the power to 
make the designations, is founded upon the peculiar structure 
of the supreme court. The judges are elected by districts, 
though the object of the constitution plainly is, that they shall 
compose one court. The judges are, as far as the proper per- 
formance of their duties will allow, to be divested of a local 
character; and to eflfect this object, the exercise of some gener- 
al superintending power over the arrangement of the courts and 
the designation of the judges to hold them is necessary. We 
have before said, that the governor is, in our judgment, the 
most fitting depositary oi this power. He is so, because, .of 
his opportunities of being correctly informed as to the wants 
of every portion of the state in this particular, and because, 
as the chief executive officer of the state, he can be more con- 



venienlly tlian any other, entrusted wiih the discretion propos- 
ed to be vested '\o him. 

§ 28. In case of the inability, for any cause, of a 
jadge assigned for that purpose, to hold a special term 
or circuit court, or sit at a general term, or preside at a 
court of oyer and terminer, any other judge may do so. 

§ 89. Within ten days after the expiration of every 
term and circuit court, the clerk shall certify to the 
governor, the number of actions on the calendar, the 
number tried or heard, the number decided, the num- 
ber remaining undisposd of, and the duration of the term 
or circuit. 

^ 30. The judges shall, at all reasonable times, when 
not engaged in holding court, transact such other busi- 
ness as may be done out of court. One of the judges 
elected in the first judicial district, to be designated 
from time to time, among themselves, shall attend for 
that purpose, at the city-hall in the city of New-York, 
on every judicial day, from ten o'clock in the forenoon 
until three o'clock in the afternoon, and longer, if the 
business require it; and every proceeding commenced 
before one of those judges, may be continued before 
another, with the same effect as if commenced before 
him. 

§ 31. The supervisors of the several counties shall 
provide the courts appointed to be held therein, with 
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rooms, attendante, fuel, lights and stationery, suitable 
and sufficient for the transaction of their business. If 
the supervisors neglect, the court nxay order the sheriff 
to do so ; and the expense incurred by him in carrying 
the order into effect, when certified by the court, shall 
be a county charge. 



TITLE IV. 

Of the County Courts. 

SxCTiOK 32. Repeal of exjstlDg statuteg, defining their juriidietion. 

33. Their jurisdiction. 

34. General terms; and times of transacting business. 
30. Issues of Aety how to be tried. 

36. Jttry» how summoned. 
^ 37. Proceedings on trial by jury, 

38.. Juries in county courts dispensed with^ and in general sessions provided 
for. 

§ 32. All statutes now in force, conferring or defining 
the jurisdiction of the county courts, are repealed ; and 
those courts shall have no other jurisdiction than that pro- 
vided in the next section. But the repeal contained m 
this section shall not afiect any proceedings, now pending 
in those courts. 

{ 33. The county courts shall have jurisdiction, in the 
following actions and proceedings : 

1. The eJ[clusive power to rc^view a judgment ren- 
dered in a civil action within their respective coontietf^ 



by a court of a juslico of the peace, or by the justices' 
courts in the cities of Albany, Troy and Hudon, re- 
spectively i 

2. For tlie foreclosure or satisfaction of a mortgage, 
and llic sale of mortgaged premises, within the county ; 

3. For the partition of real properly, within the coun- 
ty i 

4. For the admeasurement of dower in real property, 
within the county ; 

5. For the sale of the real properly of an infant, when 
the property is situated, and the infant resides, within the 
county ; 

6. For the care and custody of the person and estate 
of a person of unsound mind, or an habitual drunkard, 
residing within the county; 

7. For the mortgage or sale, on the application of a 
religious corporation, of its real property within the 
county, and the appropriation of the proceeds tliqreof ; 

8. In cases, in which jurisdiction was vested by the 
Revised Statutes, in the late courts of common pleas, 
under the provisions relating to attachments against ab- 
sconding, concealed or non-resident debtors, to volunta- 
ry assignments, made pursuant to the application of an 
insolvent and his creditors, and to voluntary assign- 
ments by persons imprisoned on execution in civil cases i 

9. In proceedings for the remission of fines and for- 
feited recognizances. !i i>y ■ ■ 
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The most important feature, of this title is embraced in these 
two sections, and relates to the powers to be conferred upon 
the county courts. On this subject, a question of great impor- 
tance has arisen, as to the nature and extent of their jurisdic- 
tion, as defined by the judiciary act, and as intended to be con- 
ferred by the constitution. From the tenor of the constitutional 
provisions relating to the county courts, and from the ample 
judicial force provided for the trial of issues in the supreme 
court, it has, we believe, been generally understood that it did 
not contemplate, that jurisdiction in ordinary civil actions would 
be Tested in the county court. The judiciary act, however, 
gives a different construction to that instrument, and invests 
the county court with powers and jurisdiction similar to those 
of the old common pleas. 

The peculiar circumstances under which that act became a 
law, afford reasonable ground for considering any constitutional 
construction which may be fcund characterizing its provisions, 
rather as the result of impressions forced to a hasty result by 
the circumstances, than as the expression of any deliberate 
conviction or opinion of the legislature. It is well known, 
that the act in question first came under consideration during 
the last few days of the session, under the great pressure of busi- 
ness which always attends that period, and when every member 
felt the imperious necessity of immediate action upon the va- 
rious provisions of a law, whose extended sections embraced 
the entire judicial organization under the new constitution. 
Pressed by the positive requirements of that instrument, and 
the peril of absolute suspension in the administration of jus- 
tice, prompt rather than deliberate action became a matter of 
necessity. 

Even if this law had come into existence under circumstan- 
ces more favorable to give it weight as a legislative construc- 
tion of the constitution, still we would feel ourselves obliged, 
in the proper discharge of our duty, to consider the subject 
with entire and unembarrassed freedom, and to propose such 
changes as we might deem necessary, either to obviate consti* 



tutioDal objections, or to secure a cheaper and better ailminis- 
tration of justice. 

It is obvious, that in order to secure the proper fruits of the 
constitution, it sbould bo carried into effect in its own spirit. 
Ila organizition should be administered by its friends, and not 
by its adversaries. And although those who constructed the 
Bystem, may have failed to fence it abont in a manner so slcilful 
and effectual as to prevent an evasion of its intent, yet it 
should be the object of those, who are charged with the duty 
of carrying it into operation, to follow its indications in the 
spirit of its framers, rather than to cast about to find some un- 
fenced outlet for escape from its intended course. To those 
who are familiar with the proceedings in the recent consti- 
tutional convention, who observed its progress, beard or read 
its debates, and appreciated its spirit, there exists no ques- 
tion as to the intent of its prtvfiiling majority. They know 
bow often, and with what earnestness, the friends of a system 
of common p!eas courts, pressed it upon their attention, and 
how often, over and over again, it was rejected, in favor of 
the adopted system of thirty-two supreme court judges, to try 
all ordinary civil actions. 

It was repeatedly urged, and always sustained by the votes 
of that body, that the large number of judges provided for the 
supreme court, was necessary, because there was to be no other 
tribunal for the trial of ordinary civil actions ; and it was con- 
ceded by the friends of the system, on all occasions, that the 
only excuse for providing so large a judicial force, to be sus- 
tained at public expense, rested in the entire dispensation with 
the count of chancery, as well as with the county courts of com- 
mon pleas. To this end, the supreme court is organized with a 
large judicial force, and in such a manner, that the judges may 
be employed, in the adjudication of any class of cases, equita- 
ble or legal, or in any part of the state, according lo the ten- 
dency of judicial business. 

The third section of the sixth article of the constitution ^n- 
centrates in the supreme court the genera! jurisdiction hereto- 
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fore divided into two great branches of jurisprudence, and ad- 
ministered by distinct tribunals, known as law and equity courts. 
The constitution no longer recognizes the necessity of separate 
and distinct sy terns: for although the terms, ^^ law and equity" 
are used in conferring jurisdiction, they may with propriety be 
considered descriptive, referring to the existing condition of 
things, rather than as implying a separate existence in future. 

By the fourteenth section of the sixth article, provision is 
made for a county judge in each county. 

The necessity of having at all times, within each county, a 
judicial officer, must be obvious to those who appreciate the 
extent and importance of the judicial business always done out 
of court. The office duties of surrogate have existed in every 
county, and one or more supreme court commissioners have ex- 
ercised their functions in most of the counties; and when to 
thes3 we add the judicial duties in various special casesj here- 
tofore imposed by law on five county judges — other than that 
of holding courts of common pleas — all to be concentrated in 
one officer, it would seem as if the object of the provbion of 
the constitution for a county judge is sufficiently manifest, 
without implying an intent to confer jurisdiction for the trial 
of ordinary actions between party and party. The design of 
that instrument, however, in this respect, is not left wholly to 
inference. It uses language to define the jurisdiction of coun- 
ty judges, to which it is difficult to affix any rational intent, if 
it be not to prevent a departure from one of its cherished ob- 
jects, — that of having a common tribunal for the trial of all ci- 
vil actions, except those cognizable by a justice of the peace. 
Its language is: '^ The county court shall have such jurisdiction 
in cases arising injustices^ courts ^ and in special cases ^ as the 
legislature shall prescribe, but shall have no original civil juris- 
diction^ except in such special cases.^ If all the qualifying 
words of this provision, restricting the jurisdiction, were stricken 
oat, it would read thus: ^' The county court shall have such 
jurisdiction as the legislature may prescribe." These words 
would place the whole subject of the jurisdiction at the dispo- 
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Bal of the Icgislalure, precisely where tlie friends of a common 
pleas system in the conventioa desircil it lo be, and sought in 
vain to plate it. The law of 1S47, however, construes it In 
this way. If this be a jusl construction, what is the purpose 
and object of the omitted words, by which the meaning istjua- 
lified and the jurisdiction limited, to " cases arising in justices' 
courts and in special cases;" and also of the further prohibitory 
language, " but shall have no original civil jurisdiution, except 
in such special casesi" These words were inserted and adopt- 
■ cd for some pufpose. By all rules of construction, they must 
be intended to have a substanti^il sense and biaring on the 
whole sentence; and jet, if ordinary actions at law — the very 
actions which were formerly designaled as common pleas, and 
from which the court of that title look its name — if these coto- 
mon pleas can be converted into " special cases," by being in- 
cluded in a list of subjects of jurisdiction, then the words last 
above ciled have rio meaning, and the provision would have 
precisely the same effect without as with thera. 

If there could remain any doubt of the true and proper con- 
struction to be placed upon the last cited article, there is alill 
another provision, which, unless thai instrument be declared in- 
consistent wilh itself, must appear irreconcileable with the ex- 
ercise of common pleas jurisdiction by the county courts. By 
the fifth section of the fourteenth article, it is provided, " tha* 
on the first Monday of July, one thousand eight hundred and 
forty-seven, jurisdiction of all suits and prociedings then pend- 
ing in the supreme court and court of chancery, and all suits 
and proceedings originally commenced and then pending in 
any court of common pleas, (except in the city of New- York,) 
shall become vested in the supreme court hereby established. 
Proceedings pending in courts of common pleas |"andj' in suits 

• The hisloty of iho senience whero Ihs sujierfluous "and" oecure, is as followi:— 
la the conveDlion, after ihe constitution had been agrcej lo, anil liad been arranged 
in the oriler ot articleB anil sections, as it nnir atanils, it was reail over Cor Ibo last 

ciencies supplied. Among olhera, it was observed, ihal no provision was made for 
trtusTerria^ the jurlsaiclion of (he court of common pleas in camea pending in that 
eaurt, on certiorari andappeal fi Om Justices' juilgmen Is. A member slsteil thisomis- 
)iOD 10 the convention] and oQbred an ameiidmenl to supply it, which ivas adopted 
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originally commenced in justices' courts, shall be transferred to 
the county courts proviiled for by this constitution, in such 
manner and form, and under such regulation as shall be provi- 
ded by law.'^ 

The obvious transfer, by this section, of all the business of 
the county courts, (except cases on certiorari and appeal from 
justices' courts,) to the supreme court, is inconsistent with the 
supposition that the constitution intended to allow to the county 
court, jurisdiction in precisely such cases, hereafter, as it trans- 
fers to the supreme court. That it was done by no loose or un- 
guarded form of expression, is manifest from the particular and 
q>ecific description of the cases sent to the supreme court, as 
well as those sent to the county court. Whatever hope, there- 
fore, might be entertained by the friends of the two court sys- 
tem, of a construction favorable to their views, on the provi- 
sions of the sixth article, must be dispelled, it would seem, on 
a careful examination of the self-construction contained in the 
fourteenth article of the same instrument. 

The fourteenth article, though a part of the constitution, and 
as such the law paramount, is nevertheless confined to provi- 
sions intended to carry into effect the preceding thirteen arti- 
cles, and is temporary only, in effect, being in substitution for 
laws, to set itself in operation. It creates the county courts, 
with jurisdiction in cases arising in justices' courts only, and it 
sets the supreme court in motion, charged with the entire origi- 



wllhont oppotUloOf and was tfent «p to the chairs annexed to the article under con- 
ridemtioBy and noted in the mkiates of the olerk* This amendment^ in the hand- 
writiniT of the mover, atUl remains in the lecretary of itate's office, attached to the 
orifinal> from which the conetitution wai engroised. It it in the same words need 
In l!he printed eopiesy except the word " and'' before the worda *' in suits.'* On a 
Qlow axamination of the parchment roUt it appears to hnve been in the first instanoet 
without the word " and," but to have been altered afterwards by erasing the words 
**in siUlSy" and writing them closer^ so as to malce room for the word '* and*' before 
them; the words " and in suits" being written crowded on the erasure. It is quite 
MiteSof that BO nmeadmenkwai made in the engrossed parchment roU, on its final 
tuiing in the eonvenUon. It was probably altered by the engrossing eonunittee^ or 
.tMr iA«rk« to eorrect a soppoeed omission of a word. The sentence shoold be readf 
omitting the word <<and." 



nal juriscUdion in civil actions, of all the former courts, chan- 
cery, supreme court, ami common pleas. 

The offices of the supreme court commissioners and five 
county court judges in each county having been abolished, the 
jurisdiction heretofore conferred on those officers by special 
statutes, is left at the discretion of the legislature, for Ihe 
county judges, under the name of "special cases." These 
special cases are nucuerous and important, and frequently local 
in character, requiring a judicial officer convenient to the per- 
sons interested. 

The existence of two courts, having concurrent jurisdiction 
of the ordinary civil actions, upon which the lime of our courts 
is mostly occupied, involves the necessiJy of imposing restric- 
tions upon tl.e rights of parties to commence aclions in the one 
or the other, in order to equalize the business, according to the 
judicial capacity of the tvo courts respectively. 

It has ever been found, that in such cases, too large a share 
of the litigation will be conducted in one of the courts. This 
will be overloaded with business, producing delay and expense 
to suitors; while the other will have little to do, and will sink 
lower and lower in public estimation, if not in reality, from its 
want of employment. The -history of the supreme court and 
common -pleas in this state, is an exemplification of this tenden- 
cy. There has been a continual seiies of legislative enact- 
ments, to equalize the business of the two courts, to induce sui- 
tors into the county courts, and away from the supreme court, 
to which they were inclined. It also appears by the report of 
the British commissioners en practice, that the principal com- 
mon law courts of the kingdom have long been embarrassed in 
the same way ; and they recommend as a remedy, a virtual 
amalgamation of the three courts, (king's bench, common pleas, 
and court of exchequer,) into one, by abolishing all distinctive 
features in practice, by adopting a common set of rules for them 
all, by allowing the same attorneys, barristers and advocates 
equal privileges in each, and by the trial of issues in each court by 
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the judges of either indiSerently ; thus establishing practically a 
system in their law courts, similar to that of our new constitu- 
tion ; — ^merging all the courts into a common system, with the 
judges of the law courts interchanging and presiding in the 
trial of all issues. 

The existence of separate courts, unless concurrent in all their 
jurisdiction, also necessarily imposes upon every suitor the se- 
lection of the proper tribunal, according to his case; and if he 
commit an error in this, it is fatal to his action, for want of ju- 
risdiction. Though the line may be so broad and plain be- 
tween them, as to seem impossible to be mistaken, yet experi- 
ence shows that in the infinite variety of cases, one will occa- 
sionally occur, where it is not easy to determine which court 
has cognizance of it. Fortunately, in this respect, all courts 
have a well known tendency to decide in favor of their own ju- 
risdiction ; but instances have occurred, where a suitor has been 
turned out of the supreme court, because the matter was held 
to be a proper subject of equity jurisdiction ; and afterwards, the 
same party has been defeated in chancery, by a decision, that it 
was a matter not for that court but for a court of law. Some 
rule of difference in jurisdiction must be established by law, or 
it will be manifest that they might be merged into one. This 
rule must be an arbitrary one. It has sometimes been done, by 
conferring on a court a particular class of actions by name, 
and in other cases, by affixing a limit to the amount of which 
the inferior courts should take cognizance, leaving the superior 
court open for all cases. Such are, to some extent, the provi- 
sions of the judiciary act. It creates a distinction, by an arbi- 
trary rule, among causes of actions, some of which are limited 
to one court ; and in others, a party may, at the option of his 
opponent, be drawn into a court whose qualifications are sup- 
posed to be inferior, and where he may be subject to the delay 
and expense of one more appeal, before the controversy reach- 
es the end of the law. 

A still more important objection than either of the preceding, 
arises from the delay in the administration of justice, which 
must necessarily happen, from having two courts of concurrent, 



or even simil»r juris<iiclion. In Buch cases, each court has iis 
terms for tlie Irial of Issues in ihe county. In most of ihe 
counties, .there are three terms of the county courts anil two 
circuit courts — all of them retiuiring the attendance of a grand 
and petit jury, on an average live times a year. These terms 
filternate, and each court can try its own issues only. Cases 
pending in the supreme court, though ready perhaps for months, 
must lie over the county court terms, until the circuit comes 
around. As that occurs but twice a year, six months' delay may 
often happen. When the circuit judge comes at last, he tries 
the issues joined in the supreme court, or they are put over on 
some casualty, as the sickness or absence of a witness, to wait 
another six months. In like manner, causes in the county court, 
though ready for trial at the time of the circuit, cannot be tried 
until the lime has arrived for the county court term. By these 
means, the average lime to bring to trial any given cause is 
doubled, and justice is delayed ; whereas, if there were but one 
court, there might be four circuits in a year, and at each circuit 
all the issues in the county which were ready, might be tried, 
and that, too, with greater ilesjiateh on the trial, and with less 
expense lo the county, as there would be but four jury terms in 
B year, instead of five. Three month?, instead of six, would 
be ihe longest delay for a trial ; and a greater uniformity of 
decisions and a higher degree of confiilence in Ihem would ob- 
tain. The increased amount of business in the supreme court, 
by the transfer lo it of all civil actions in which the old com- 
mon pleas had original or concurrent jurisdiction, would be 
scarcely felt in that court. The business of the common pleas 
has been, in most of the couniies, if not in all, chiefly derii^ed 
from causes arising in justices' courts. The number of trials in 
contested suits, in actions originally commenced there, is sur- 
prisingly small. It has often happened, in some of the coun- 
ties, that a term has been held without a single trial in an ori- 
ginal action. 

In Ihe convention, a large amount of statistics, showing the 
business of the several courts, was collected, but a small por- 
tion of them only was published ; and we have been unable 
from thence to obtain information of the number of trials 
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in . original suits in the late ccmmon pleas. It was, how- 
ever, in the discussions of that body, repeatedly stated by one 
of the members, who had examined the subject, that the whole 
number of trials in original actions in that court, within one 
year, (excluding the city of New- York,) was 227 ; being 
less than an average of four to each county, and which would 
add about one cause only to the business of each circuit court, 
as proposed by us. Whether this estimate is correctly 
founded, we have not the means to ascertain. It is, how- 
ever, quite certain, that the number is comparatively small, 
and that they are usually unimportant in amount and not dif- 
ficult in character. The aggregate number of circuits and coun- 
ty court jury terms, under the present law, (excluding New- 
York,) is 329 ; under the proposed organization, it will be but 
227 ; and as it is proposed to abolish the system of the trial 
of appeals by juries, in the county courts, the number of civil 
actions brought there would scarcely justify the retention of 
the jurisdiction in question. In the county of Herkimer, which 
may be taken as a fair average of the counties, in business and 
population, there were nineteen trials only in the com- 
mon pleas, in original suits, in three years, ending on the first 
of July last. That would make an average of six trials and 
a fraction to four circuits, or one and a half to each circuit, 
allowing four circuits in a year, as proposed. This rate is a 
fraction, only, larger than the average result stated in the 
convention ; and it sliows a business quite too small to justify, 
on grounds of expediency, the maintenance of a separate tri- 
bunal, and the disproportionate public business to which its 
continuance must give rise. 

For these reasons, it is proposed by section 3^ to repeal all 
statutes now m force, conferring or defining the jurisdiction of 
the county courts, and to limit the jurisdiction as provided by 
section 33; taking care, at the same time, that the repeal shall 
not affect any proceedings now pending in those courts. 

The thirty-second section defines the actions and proceedings 
of which the county courts shall have jurisdiction, in nine 
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subdivisions; the first sis of which are ihe same in substance 
as the provisions of the judiciary act on that subject. {1 
Laws of ISil, p. 328, 349, sec. 31 , 35.) The seventh subdi- 
vision confers jurisdiction, in proceedings " for the mortgage 
or sale, on the application of a religious corporation, of its 
real property within the county, and the appropriation of the 
proceeds thereof." This provision is the same in substance as 
that contained in the amendment of the judiciary act. (2 Laws 
of 1847, p. 643, sec. 28.) The eighth subdivision confers ju- 
risdiction "in cases in which jurisdiction was vested by the Re- 
vised Slatutes in ihe late courts of common pleas, under the 
provisions relating to attachments against absconding, concealed 
or non-rcMiient debtors — to voluntary assignments made pursu- 
ant 10 the application of an insolvent and his creditors — and to 
voluntary assignments by persons imprisoned on execution in 
civil cases." 

The power thus conferred in relation to absconding, con- 
cesIeJ or non-resident debtors, is that formerly exercised by 
the coutts of common pleas, in hearing and deciding, in a sum- 
mary manner, upon the petition of the debtor for a discharge of 
the warrant of attachment, on the ground that he was not ab- 
sconding, concealed or non-resident, when the warrant was 
issued. (2 R. S., M ed ,10, 71, sec. 45-52.) 

That which n-lates 1o the case of voluntary assignments 
made pursuant to the application of an insolvent and his credi- 
tors, embraces the power conferred upon courts of common 
pleas, to hear and decide the application for a discharge, when 
the officer granting the order to show cause has no authority 
to hear the case, by reason of his not being a counsellor at law. 
(2S. S.1zded.,l'!,sEc.9.) 

The remaining provision, in respect to voluntary assignments 
by persons imprisoned on execution in civil cases, gives the 
county courts the power formerly exercised by the common 
pleas, upon the application of a party imprisoned on execution 
in a civil action, for a sum not exceeding five hundred dollars, 




to discharge him from imprisonment- 
sec. 1.) 
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The ninth subtlivision refers to "proceedings for the remission 
of fines and forfeited recognizances," and gives the same power 
formerly exercised by the courts of common pleas, in remitlii^ j 
fines imposed by courts, and the forfeitures of recognizances. 
(2 R. S., 3d ed., 680, 681, sec. 37-42.) 

§ 34. A general term of each county court, for the 
final hearing of actions or proceedings pending therein, 
shall bo held at the places in the counties respectively 
designated by statute for holding county or circuit courts, 
on the first Tuesday of January, March, May, July, 
September and November, in each year, and may con- 
tinue as long as the court deem necessary. The 
court shall be deemed always open, for the transaction 
of any other business. 

§ 35. An issue of fact hereafter joined in a county 
court, shall be tried by the court, unless, on motion ot 
either party, it shall order a jury trial. 

§ 36. If a jury trial be ordered, the court shall direct 
the sheriff to summon eighteen residents of the coimty, • 
competent as jurors, to appear before the court, at a 
time and place to be specified, 

§ 37. A jury shall be drawn irom the persons so sum- 
moned, or if there be a defect of jurors, it shall be sup- 
plied as in other c»ses. The practice appertaining to 
jury trials, and to the verdict of the jury, and the pro- 
ceedings thereon, as in this act provided, shall in all re- 
spects apply to such trial. 

[p. & p.] 4 



^ 38. No jury shall hereafter be summoned for a 
county court, except as provided in the last section, nor 
shall a grand or petit jury be summoned for a court of 
general sessions of the peace, (except in the city and 
county of New- York,) unless so directed by the board 
of supervisors of the county. 

The l^st fire sectiooa arc designed to eifect a greater degree 
of simplieiiy and expedition in the proceedings of the counly 
courts, than can be attained under the e^iisting statutes, and to 
dispense with an unnecessary attendance of jurors, upon the 
terms of those courts and, (except in the city of New-York,) 
upon the courts of general sessions. By the judiciary act, itis 
providedj that as many terms of the county court in each county, 
except New-York, shal! be held, as the judge sball appoint j 
and that he shal! designate as many of those terms in each year, 
for Ihe trial of issues of fact by jury] las there were formerly 
terms of the common pleas in the county; for ivhicb jurors shall 
be summoned, as w.is formerly required in the courts of com- 
mon pleas. (1 Lam of 1S47, p. 327, sec. 26, 27.) 

As respects the first part of the provision just referred to, we 
deem it more eonyenLcnt that the terms of the courls should be 
specifically prescribed by statute, and have accordingly pro- 
posed, by section 34, for the holding of six general terms, an- 
nually, of each of the county courts, on the first Tuesday of 
January, and of each subsequent alternate monjh. The cha- 
racter of Ihe business to be transacted at those terras is also 
changed by the same section, so as to conform it to the change 
in the jurisdiction of these courts, as proposed by this act. The 
(lislinclioD between jury and other terms, as provided by the ju- 
diciary act, arose entirely out of the jjjrisdiction in ordinary ac- 
tions, conferred upon these counts by thatact,and which, for the 
, reasons staled in a previous note, (p. 39—17,) it is proposed to 
take away. Should this be done, the jurisdiction of the county 
courts, which will remain, wilt be cither summaiy in its oa- 
iaref or restricteii to that alass of actions in which a jary trial 
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will seldom be required ; and the stated attendance of jurors, 
and consequent" expense to the county, will become wholly 
unnecessary. It is, therefore, provided in the same section, that 
these terms shall be held for the final hearing of actions or pro- 
ceedings, and that the court shall be deemed always open for 
the transaction of any other business. 

By sections 35, 36, and 37, provision is made for the trial of 
issues of fact. These are to be tried by the court in all cases, 
unless on motion of either party a jury trial be ordered. It is 
scarcely necessary to say, that in the special proceedings to 
which the jurisdiction of the court will extend, this is the more 
convenient mode of trial, as well as perfectly consistent with 
the constitution. They are not cases in which trial by jury 
"has been heretofore used,'' {Const, art. 1, sec, 2,) and may 
therefore be tried in any other manner, unless, for good cause, 
the court otherwise direct. When they do so, provision is made 
that the jury be specially summoned to attend, either in or out 
of term, to try the issue ; and to such trial the rules appertain- 
ing to ordinary trials are applied. 

The 38lh section carries out the principles just referred to, 
by dispensing with the attendance of jurors at thegeneial terms 
of the county courts. With a view, also, to prevent the attend- 
ance of grand and petit jurors, (except in the city of New- York,) 
where it may be unnecessary, a discretionary power is vested 
in the board of supervisors, as to the propriety of requiring 
such attendance. 

As the subject of proceedings in criminal actions is not em- 
braced in this report, we recommend, for the present, that the 
boards of supervisors, of the several counties, be authorized, in 
their discretion, to dispense with the attendance of jurors, at 
such terms of the county court, as they may see fit. The fre- 
quent occurrence of the oyer and terminer, which is held with 
every circuit court, will, it is believed, in most of the counties, 
dispense with ihe necessity of jurors at the general sessions. 
That court has, by the existing laws, jurisdiction in many cases 
which do not require a jury, and which it will still covAvcv'^^ t.o 
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exercise. Tlie animal meeling of the several boards ol 
liaon, will occur after the lapse of snfficieot time, lo enable 
them to form a sati«factor7 judgment, as to the propriety of re- 
quiring ^e attendance of juries at these courts. In the cities, 
where offences are more frequent, and in some of the large 
counties, that necessity may exist; but in the agricultural dis- 
tricts it would impose an unnecessary burthen. 
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TITLE V. 

fH Ihe Superior Conrl and Conrl ol Common Pleas in tbe 
cltr ol Ifctv-Vorkf and the Mayor** and Becorders' court* 
In other rltie«. 

SccTtOH 39. Juriadiclion or ihe conrli iwmeil ia this liile. 

40. Jur)*diction of the New-Votk mperior court, oa appeal. 

41. Oenetti ami apeclBl termi, or uperior court and commoQ p1e««, 

In New-Yorli. 

42. OManl aoil *pecial lern>, by (rhom belli. 

43. Juil(inenl(, where given. 

44. Concurrence of liro Judges, neceSMiy lo a jaUgmenl, at ti gene- 

ral term. 

§ 39. The jurisdiction of the superior court of the 
city of New- York, of the court of common pleas for tho 
city and counly of New- York, of the mayors' courts of 
tho cities of Albany, Hudson, Troy, and Ilochester, and 
of the recorders' courts of the cities of Buffalo and 
Utica, shall extend to the following actions: 

1. To the actions enumerated in section 103, when 
the cause of action shall have arisen, or the subject of 
rthe action shall be situated, within those cities, respect- 
ively i 
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2. To all other actions, where all the defendants shall 

■ I ^ . ■ 

roffide or be personally served with the summons, ^withia 
thoM cities, respectively ; 

8. To actions against corporations, created wider the 
laws of this state, and transacting their general business, 
or keeping an office for the transaction of business, 
within those cities, respectively, or established by law, 
therein. 

§ 40. The superior court of the city of New- York 
shall also have power to review the judgments of the 
marine court of the city of New- York, and of the assist. 
ant justices' courts in that city. 

The jurisdiction of ^bese courts is scattered through a 
' mass of special statutes, which it is neither necessaiy nor profi- 
table to review. They will be ioiind collected in 2 R. S. 34 ed. 
jt72^17. In one essential particular, which is preserved in 
this title, their powers are the same, — ^namely, in local actions 
arising within their localities, and in transitory actions, wher- 
ever they may have arisen, subject, howevei, to the general 
^^"mer of the supreme court, as provided by the judiciary act, 
(1 Laws of 1847, i>. 333, sec. 49j) to order an issue of fact 
joined in any court whatever, to b^ tried iq any other cojnty, 
on good cause shewn, and on such tefms as it may prescribe; 
In this particular, we propose to continue the jurisdiction' of ■ 
these courts, substantially as at present, with such variations 
of language only, as are rendered necessary by the proposed 
change in relation to actions and their incidents. This is suffi- 
ciently accomplished by the first subdivision of section 39. 

The other subdivisions of that section limit the juri9dictioD 
of theie courts in all other actions, to cases where all the de- 
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fendants reside, or are personally served with the summons 
\rithin tlie local jurisdiction of the court ; and in actions against 
corporations, to casra where they transact their general busi- 
ness, or keep an office for the transaction of busincssj or are 
established by-law, within the locality. This provision is ne- 
cessary, inasmuch as, by subsequent provisions, the summona 
may be served without thejurisdiclion of ihe courl, by publica- 
tion. But for this provision, therefore, the plaintiff might in any ' 
iCBse proceed against the i!efen<lant in a local court, though tlie 
defendant neither resided nor was served with the summons, nor 
did the cause of action arise, vsithin its local jurisdiction. 

Some of the local courts, out of the city of New-York, em- 
braced in this title, have at present the right to review the 
judgments of justices' courts, upon appeal and cerliorari. This 
jurisdiction we have proposeil, in the title, "Of appeals," and 
also by the first subdivision of section 33, (p. 37,) to 
transfer exclusively to the county courts. There being no 
county court in the city and county of New-York, we propose 
to continue the power of the superior court to review the 
judgments of the local and inferior courts in that city. And, as 
will he hereafter seen, we have substituted for the present mode 

§41. The superior court of the city of New- York, and 
the court of common pleas, for the city and county ot 
New- York, shall, within twenty days, appoint general and 
special terms of those courts respectively, and prescribe 
the duration thereof; and they may, from time to time, 
respectively, alter such appointments ; and hereafter no 
fee shall be paid for any service of a judge of either of 
those courts. 

§ 42. A general term shall be held by at least two of 
tho judges of those courts respectively, and a special 
term by a single judge. 
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§ 43. Judgments upon appeal shall be given at the ge- 
neral term ; all others, at the special term. 

§ 44. The concurrence of two judges shall be neces- 
sary to pronounce a judgment at the general term. If 
two do not concur, the appeal shall be reheard. 



TITLE VI. 

<M the Courts off Justices off tlie Peace* 

Section 45. Repeal of certain exiBting provisions. 
46, 47. Jurisdiction of these coarts. 
4&-fi6. Proceedings where title to real property comes in qaestlon. 

56. JDocketing their judgments, and effect thereof. 

57. ProvisioQs of this act, as to forms of action and plca^tng, ap- 

plicable to these courts. 

This title is intended to make such alterations only in tke 
justices' court acts, as are rendered necessary by dispensing 
with the forms of action, by abolishing actions upon jud[]^ment8| 
and by introducing a new system of pleading. A brief expla* 
nation will be sufficient to show the manner in which this ob- 
ject is attained. 
♦ 

We commence by proposing, by section 45, to repeal the 
existing statutory provisions, conferring the jurisdiction of 
these courts, with reference to the existing forms of action; (2 
JR. S ySd ed. 324, 325, sec. 1-^5;) and we substitute in their 
place, sections 46 and 47, by which the existing jurisdiction is 
retained, with reference to the substance, instead of the form 
of the action. 

In the next place, we propose by section 45, to repeal the 
existing provisions, applicable to cases where title to real pro- 
perty comes in question, in actions in those courts, (2 R. 8.^ 
3d ed., 334, 3S6, $ec^ 60—67,) and to substitute from seotion 
48 to 55, inclunve, in their stead. 



given for the aum actually due. Where the payments 
are to be made by instalments, an action maybe brought 
for each instalment, as it shall become due ; 

6. An action upon a surely bond taken by thein, though 
the penalty or amount claimed exceed one hundred dol- 
lars. 

§ -47. But no justice of the peace snail have cogm- ' 
zance of an action : 

1. In which the people of this state are a party, ex- 
ceptmg for penalties not exceeding fiOy dollars ; 

2. Nor where the title to real property shall come in 
question, as provided by sections 48 to 55, both inclu- 
sive ; 

3. Nor of an action for an assault, battery, false im- 
prisonment, libel, slander, malicious prosecution, crimi- 
nal conversation, or seduction ; 

4. Nor of a. matter of account, where the sum total 
of the accounts of both parties, proved to the satisfac- 
tion of the justice, shall exceed four hundred dollars ; 

5. Nor of an action against an executor or adminis- 
trator, as such. 

§ 48. In. every action brought in a court of a justice of 
the peace, where the title to real property shall come in 
question, the defendant may, either with or without 
other matter of defence, set forth in his answer, any 
matter showing that such title will come in question. 
Such answer shall be in writing, signed by the defendant 
OT bia attorney, and delivered to the justice. The jus- 



69 

tiee shall thereupon countersign the same, and delivefr 
it to the plaintiff. 

§ 49. At the time of answering, the defendant shall 
deliver to the justice a written undertaking, executed Ky 
at least one sufficient surety, and approved by the jus- 
tice, to the effect that if the plaintiff shall, within thirty 
days thereafter, deposit with the justice a summons and 
complaint in An action in the supreme court, for the 
same cause, the defendant wUl, within ten days after such 
deposit, give an admissionMn writing of the service there- 
of. Where the defendant was arrested in the action be- 
fore the justice, the undertaking shall further provide, 
that he will, at all times, render himself amenable to the 
process of the court, during the pendency of the action, 
and to such as may be issued to enforce the judgment 
therein. In case of failure to comply with the undertak- 
ing, the surety shall be liable, not exceeding one hun- 
dred dollars. 

§ 60. Upon the delivery of the undertaking, to the 
justice, the action before him shall be discontinued, and 
each party shall pay his own costs. The costs so paid 
by either party shall be allowed to him, if he recover 
costs in the action to be brought for the same cause in 
the supreme Court. If no such action be brought within 
thirty days after the delivery of the undertaking, the'de^ 
fondant's costs before the justice may be recovered of 
the plaintiff. 

§ 51. If the undertaking be not delivered to the jus- 
tice, he shalkhave jurisdic^tion ot \\vb ^:»Na^>%sA ^SesiS^: 



proceed therein ; and Uie defendant shall be precluded, 
in his defence, from drawing the title in question. 

§ 52. If, however, it appear on the trial, from the 
plaintiff's own showing, that the title to real property is 
in question, and such title shall be disputed by the de- 
fendant, the justice shall dismiss the action, and the 
plaintiif shall pay the costs. 

§ 53. When a suit before a justice shall be discontinu- 
ed by the delivery of an answer and undertaking as pro- 
vided in sections 48, 49 and 50, the plaintiff may pro- 
secute an action for the same cause, in the supreme 
court, and shall complain for the same cause of action 
only, on which he relied before the justice ; and the 
answer of the defendant shall be the same which he 
made before the justice. 

4 54. If the judgment in the supreme court be for the 
plaintiff, he shall recover costs. If it be for the defend- 
ant, he shall recover costs ; except that upon a verdict, 
he shall pay costs to the plaintiff, unless the judge cer- 
tify that the title to real property came in question on 
the trial. • 

§ 55. If; in an action before' a justice, the plaintiff 
have several causes of action, to one of which the de- 
fence of title to real property shnll be interposed, and 
as to such cause, the defendant shall answer and deliver 
an undertaking, as provided in sections 48 and 49, the 
justice shall" discontinue the proceedings as to that cause, 
and the plaintiff may commence another action in the 
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supreme court therefor. As to the other causes of ac- 
tion, the justice may continue his proceedings. 

§56. A justice of the peace, on the demand of a party 
in whose favor he shall have rendered a judgment, shall 
give a transcript thereof, which may be filed and docket- 
ed in the office of the clerk of the county where the 
judgment was rendered. The time of the receipt of the 
transcr^t by the clerk, shall be noted thereon ajkl enter- 
ed in the docket ; and, from that time, the judgment shall ' 
have the same effect, as a lien, and be enforced in the 
same manner, as a judgment of a county court A cer- 
tified transcript of such judgtnent may be filed and dock- 
eted in the clerk's ofiice of any other county, and with 
the like effect, in levery respect, as in the county where 
the judgment was rendered ; except, that it shall be a 
lien, only from the time of filing and docketing the 
transcript. 



§ 57. The provisions of this act, respecting forms of 
action, pleadings, and the rules of evidence, and the 
times of commencing actions, shall apply to the courts of 
justices of the peace, except that the pleadings may be 
oral, and made at the same time as if this act had not 
been passed. 




TITLE VII 



Of Jiuttcov' nnd otbcr Inferior Courb In Cities. 



- IV. General raovisiONB. 

^^ .The rcmaiks which have been already made, upon the title 

i^tm -delating to the superior court and cotnmon pleas in the city of 

New-York, and to Ihe mayors' and recorders' courts in other 

cities, (p. 53,) are to a great extent applicable to the courts 

embraced in this title. Their jurisdiction, in nearly every in- 

f stance, is conferred by the existing statutes, with reference to 
the forms of action; and (with (he exception of the city of 
Jfew-York,) their powers are desigtied to be the same, though 
conveyed, in the different statutes creating them, in terms un- 
^_ necessarily variant. In presenting the revision contained in 
this title, we have, for the pieseot, refrained from going fur- 
ther than to establish the jurisdiction of these courts with re- 
ference to the substance' of Ihe action, instead of its form. 
Where the difference between iheir jurisdictions is unessential, 
we have assimilated their powers; and for the reasons stated 
» • in Ihe introiluelofy note to the sixth title, (p. 55 — 57,) have ap- 
^^L plied to ihem the provisions of that title in relation to forms 
^^r of action nnd pleading, to filing and docketing transcripts of 
^^g their judgments, their effect and the mode of enforcing them, 
^^^ and to proceedings where title to real property is in question. 

I 
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, CHAPTER I. 

THE MARINE COURT OP THE CITY OF NEW-TORR 

Section 58. Its jarisUiction. 

§ 58. The marine court of the city of New- York shall 
have jurisdiction in the following cases, and no other : 

1. In actions similar to those in which courts of jus- 
tices of the peace have jurisdiction, as provided by sec- 
tions 46 and 47. 

2. In an action upon the charter or a by-law of the 
corporation of the city of New- York, where the penalty 
cdr forfeiture shall exceed twenty-five dollars, and not.e;K- 
ceed one hundred dollars. 

3. In an action between a person belonging to a ves- 
sel in the merchant service, and the owner, master or 
commander thereof, demanding compensation for the per- 
formance, or damages for the violation, of a contract for 
services on board such vessel, during a voyage perform- 
ed, in whole or in part, or intended to be performed, by 
such vessel, though the sum demanded exceed one hun- 
dred dollars. 

4. In an action by or against any person belonging to 
or on board'of a vessel in the merchant service, for an 
assault and battery or false imprisonment, committed on 
board such vessel, upon the high seas, or in a place 
without the United States, of which the ordinary courts 
of law of this state have jurisdiction, though the dam- 
ages demanded exceed one hundred dollars. But no- 
thing in this or the last preceding ^ subdivision of this 
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section, Bhall give the court power to proceed 

the cases therein referred to, as a court of admiralty 

maritime Jurisdiction. 

The second and third subdivisions of this section, embrace 
the peculiar jurisiSiclion of this court, and are carefully con- 
densed from 2 R. L. of 1813, p. 381, 382, sec. 106. 

CHAPTEK II. 

THE ASSISTANT JUSTICES' COURTS, IN THE CITY OF 

NEW-TOBK. ' 

Sectio.i 69. Their juciBillction. 

§ 59. The assistant justices' courts in the city of New- 
York, shall have jurisdiction in the following cases, and 
no other : 

1. In actions similar to those in which justices of the 
peace have jurisdiction, as provided by sections 46 and 
47 ; such jurisdiction, however, to be limited to cases 
where the sum due or claimed, or the judgment confess- 
ed, shall not exceed fifty dollars. 

2. In an action upon the charter or a by-law of the 
corporation of the city of New- York, where the penalty 
or forfeiture shall not exceed tifty dollars. 
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CHAPTER III. . 

THE MUNICIPAL COURT OP THE CITY OF BROOKLYN, ANP ' 
THE justices' COURTS OF THE CITIES OP JUJBANY^ TROY 
AND HUDSON. 

SsGTioN 60, Their jurisdiction. 

§ 60. The municipal court of the city of Brooklyn, 
and the justices' courts of the cities of Albany^ Troy 

and Hudson; respectively, shall have jurisdiction in the 
following cases, and no other : 

1. In actions similar to those in which courts of jus- 
tices of the peace have jurisdiction, as provided by seq- 
tions 46 and 47. 

2. In an action upon the charter or by-laws of the cor- 
porations of their cities respectively, where the penalty 
or forfeiture shaU not exceed one hundred dollars. 

CHAPTER IV. 

GENERAL PROVISIONS. 

Section 61. Sections 48—57 applied to these courts. 

§ 61. The provisions of sections 48 to 57, both inclu- 
sive, relating to forms of action, to pleadings, to the times 
of commencing actions, to the rules of evidence, to 
fiUng and docketing transcripts of judgments, to their 
effect and the mode of enforcing them, and to proceed- 
ings where title to real property shall come in questioDt 
title j except, that after the discontinuance of the action 
f p. & p J 5 ^ 



ehall apply to the courts embraced in this title j except, 
that after the discontinuance of the action in the inferior 
court. uDon an answer of title, the new action may be 
This section has been already sufficiently explained, in con- 
sidering the provisions which it is proposeJ to apply to the courts 
embraced in this title, excepting the concluding provision. The 
exception there made, is intended to permit the plaintiff, where 
an action is discontinued in an inferior city court, to commence 
his new action in the mayor's or recorder's court of the same 
city, if such a court exist. It forms an exception, in this re- 
spect, to the provision relative to the courts of justices of the 
peace. In respect to them, as has been seen, the provision 
as to the new nclion, requires that it shall be commenced in the 
supreme court; there being, (if our recommendation limiting the 
jurisdiction of the county courts to special cases, be adopted,) 
no court, except those specially established in cities, which have 
jurisdiction of actions involving the question of title to real 
property. 

brought either in the supreme court, or in any other 
court, having jurisdic'ion thereof; and except, also, that 
in the city and county of New-York, a judgment, the 
transcript whereof is docketed in the office of the c!erk 
of that county, shall have the same effect as a lien, and 
be enforced in the same manner as a judgment of the 
court of common pleas for the city and county of New- 
York. 
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PART 11. 



OF CIVIL ACTIONS. 



TITI4S: I. Of their Fomi. 

n. Of the Time of Conumencing them. 
ni. Of the Parties. 
IT. Of the Place of Trial. 
T. Of the Manner of commencing them* 
TI. Of the Pieading«. 
Til. Of the Provisional Remedies* 
Till. Of the Trial and Judgment. 

IX. Of the Execution of the Judgment. 
X. Of the ^aaU. 
Of Appeals. 

Of the Miscellaneous Proceedings, find gene* 
ral provisions. 



TITLE I. 

Of the Form of Civil Actions. 

Bbction ^24 Distineticm between actions at law and snitt in equitj, and Ibrnt of.meh 
actions and suits, abolished. 
63. Parties to an action, how desiir^Uk^cd. 
tf4. Actions on judgments, abolished. 
65. Feigned issues^ abolished. 

The chief object of this title is to declare the . leading 
principles iivhich lie at the foundation of the whole pro- 
^ posed system of legal procedure, and without which, in our 
judgment, very few, if any essential reforms can be effect- 
ed in remedial law. We refer to the abolition of the dis- 
tinction between actions at law and suits in e<\uU^^ and oC ^b^ 



forms of suL'h actions and suits. This principle it is proposed 
to declare by section 62, which pro-rides that " the distinction 
between actions at law and suits in equity, anr! Ihe forms | 
of all such actions and siiits hert-tofore existine;, are abo- 
lished ; am! there shall be, in this state hereafter, but one 
form ol action for the enforcement or protection of piivate 
rights, and the redress of private wrongs, which shall be de- 
nominated a civil aclioD." 

In our remarlis upon this section we shall consider separate- 
ly, the two propositions which it involves. 

The first is, the abolition of the <listinction between actions 
at law and suits in equity. The separate jurisdiciions of law 
and equiiy, exercised by distinct tribunals, as they existed in this 
state up to the adoption of the new constitution, were borrow- 
ed from similar institutions in England, with such modifica- 
tions, as the genius of our people rendered necessary. In the 
early history of the English law, tliere was but one system of 
jurisprudence, and one form of tribunal by which it was admin- 
istered. Wercfer to the courts of common law. In tbe progress 
of time, ihe unbending rigor of common law rules was found to 
be a grievance, which rendered necessary the exercise of some 
judicial power, by which the severity of the common law might 
be relaxed. The cslnblishment of the court of chancery, the 
original design of which was to soften the rigor of tbe com- 
mon law, and to do complete and perfect justice, by means of 
tbe peculiar forms of proceeding wiih which it was invested) 
where injustice would otherwise have followed, was the result. 
In the exercise of ils lunctions, new principles were adopted, 
new modes of proceeding deviled, and powers, some of them 
exclusive of and others concurrent with the courts of law, be- 
came the means, by which its jurisdiction was administered. 

■ With these attributes, that court was incorporated into tbe ju- 
dicial establishment of this state ; and until it was abolished by 

the new con&tiiulion, it continued to exist, and to exercise sub- 
stantially the same powers as exercised by the court of chan- 
ciiy in England. Its forms and modes of proceeding, not 
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merely in enforcing the substantial rights of parties, but in 
the ordinary proceedings by which suits were conducted, were 
essentially different from those of the common law courts ; and 
not merely in the formal conduct of litigation, but in the sub- 
stantial rules by which rights were to be determined, it had 
built up a^ distinct a system as it is possible to conceive. The 
result was, in this state, as it has ever been in England, since 
the separate establishment of this court, a conflict of jurisdic- 
tion, and a difference of judicial opinion, as to the precise 
boundary which separated the powers of law and equity ; 
leading to a call on the part of the people, for such a course 
of measuies, as would ensure the attainment of substantial jus- 
tice, and remove the embarrassments in the organization of 
the judiciary establishment, by which there was good reason to 
fear, it had too often been defeated. 

In the course of the discussions in the convention, on this 
subject, upon the proposition to blend the two j\irisdictions in 
one court, the confusion and injustice resulting from the former 
system of separate tribunals, was maturely considered, and re- 
sulted in the adoption, by an almost unanimous vote, of the 
provision of the constitution abolishing the court of chancery, 
and declaring that ^^theie shall be a supreme court, having 
general jurisdiction in law and equity." {^rt. 6, sec. 3.) A 
reference to the debates of that body, will show that this re- 
sult was effected, by the conviction which was entertained, of 
the injustice of subjecti»g a party whose rights were involved, 
to the uncertain chances in the selection of the proper forum, 
by which they were to be determined. And it is not a little 
singular, that this important change in the judicial establishment 
of the State, owes its origin mainly to the fact, that this in- 
justice was the result, rather of the modes of proceeding, than 
of the rules of determination adopted by the several legal and 
equitable tribunals. An eminent legal member of that body, 
whose opinions, probably, had great influence in confirming, if 
not in producing this result, presented this distinction in terms 
so clear and forcible, that we cannot forbear introducing them 
in this place. 
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" To unilersland ihis qiieslion," said he, " it was necessary 
to look at what these things called law and equity are, as con- 
tradistinguished from each other. In strictness, there coulJ not 
be said to be any such distinct systems as law and equity. 
4. They were more properly called two distinct systems of prac- 
f tice ; the one called the practice at law, and the other the 
^ practice in equity. By the piactice at lawj a man was only 
enabled to recover a simple money demand — with the two ex- 
ceptions of ejectment and replevin. In ejectment, the plaintiff 
may recover land — the thing itself; in replevin, he may re- 
cover a chattel — the thing itself; but in all other rcspecis, a 
party can recover in the law practice, nothing but a sum of 
money. And to recover that, he must adopt one or other of 
five or six particular forms of action — very technical and spe- 
cial in form, and in whiih the pleadings are almost invariably 
fictitious, tilled with false allegations from beginning to end. 
They bore, to be sure, a certain conventional relation to a truth, 
which they were supposed lo represent ; and which conven- 
tional relation was perfectly well understood by learned 1 iw- 
yers,and tolerably well understood by the profession generally, 
but which no layman would understand". For instance, if one 
were to rob him of his watch, the forms of pleading, at com- 
mon law, would allow him to waive the force, and to bring an 
action for the value of the watch, as upon a purchase. He 
could charge, that on a certain day, he sold and delivered to 
the defendant, a certain watch, in consideration whereof, the 
thief promised to pay, when he should be thereto requested, aa 
much as such watch was reasonably worth ; and that it was 
reasonably worth two hundred and fifty dollars. The defend- 
ant would answer, non assumpsit — that he did not so promise. 
Every word in the declaration would be fidse, and the plea 
would be manifeslly t/ue ; and yet there was no judge in the 
land, that would not instruct the jury, that though Ihis was a 
very outrageous act, the party whose watch it was, had a right 
to waive the wrong, and to have twelve men say, on their 
oaths, that the defendant did promise lo pay, what the watch 
was reasonably worth, in manner and form as he had alleged, 
and that their verdict must be for the plaintiff. This was a 
very fair specimen of the fictions whicb exiftlcd m V\ie cAmmoa 
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law modes of [Pleading. He could consume houriS} in giving sim- 
ilar instances ; but one was sufficient. Indeed, almost through- 
out, the allegations in the declaration are false to every common 
and ordinary intent. But they were said to be technically 
true ; because, by constiuction of law, the relation between the 
fiction in the pleadings, and the truth it represented, was well 
understood by lawyers and judges ; and between them, they 
could instruct the jury, to bring in such a verdict, as worked 
out the ends of justice. 

"It might be asked, why such forms were adopted. Their 
origin was of remote antiquity ; but there was no doubt of the 
true reason. Jurors were originally very ignorant, and it was 
necessary, by special and strict forms, to bring down questions 
in issue to a very nice and simple point. And these pleadings 
were modified, from time to time, until they had received the 
character that was now impressed en them. They "received 
their form, at that period, when a scholastic pedantry had over- 
run and perplexed, ^ith its arbitrary rules, every branch of 
science. And hence, of course, a very specral system of plead- 
ings came to be adopted. It was, however, wholly inadequate 
to the ends of justice ; and because it was, the system of equi- 
ty jurisprudence was adopted to supply its defects. That was 
equity practice. Under legal practice, a man could not get a 
discovery from his adversary ; could not reach documents; nor 
get specific relief, except in a few cases. 

^^ To obviate these defects in the law, a clerical chancellor 
introduced the civil law practice ; a practice, which, however 
disfigured in some places by unnecessary forms — however dis- 
figured at this day by extreme prolixity — was nevertheless, in 
its own nature, flexible, highly convenient, and capable of be- 
ing made to answer all tlie ends of justice. There was 
literally no form about it. The party stated his case^ 
and asked the relief he desired ; and the court, if he 
proved his case, gave him that relief. Under this practice^ 
any suit for any kind of remedy may be brought. 'It was al- 
ways quite easy, by bill in chancery, to sue on a promissory 
note. Yet, as the English courts of common U.w had jorisdic'r 
tion of the action, and chancery had no juriidicliofl where 
relief could be had at law, chiacet^ ^%% T^^^v^ "^tqjcN 
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sought. If it were necessary, scores of cases might he cited, 
JD which, after a long and protrar.ted controverjiy upon (he 
merits, the cause ultimately turned upon the question of mis- 
taken jurisflictioii. 

Nor is the view of the subject, which has here been presented, 
peculiar to the discussion which it has undergone in this 
stale. The attention of jurists, in England, — the only coun- 
try in Europe in which this distinction of jurisdictions exists,^ 
has been directed to its consideration. In his great speech 
apon law reform, Lord Brougham, in discussing the subject of 
proceedings in the courts of juslice, presenlcd, a.s one of the 
prominent points for the consideration of parliament, the abol- 
ition of the distinction to which we have referred; and urged 
the adoption of the principle, that " no party should be sent to 
two courls, where one is able to afford him his whole remedy; 
nor to a dearer and had court, when he can elsewhere have a 
cheaper and better remedy; nor should any one be obliged to 
come twice over to the same court, for different portions of 
his remedy, which he might have all In one proceeding." 

It is, however, no part of our purpose to present the princi- 
ple of an union of law and equity jurisdiction, upon a broader 
basis than that which has reference to their forms of proceed- 
ing. It is enough for us to know, that the fundamental law 
has united these functions in one tribunal; and in recommend- 
ing to the legislature a system of practice, by which those 
functions may be conveniently exercised, it is only necessary 
that we should take care not to encroach upon substantial rights. 
Keeping in view the distinction between rights, on the one 
hand, and the means of Iheir ascertainment and enforcement, 
on the other, the only question is, whether a mode of pro- 
ceeding, common to all civil controversies, whether known as 
legal or equilable, can be safely and conveniently prescribed. 

The object of every suit, so far as modes of proceeding are 
concemed, is lo place the parlies whose rights are involved in 
it, in a proper and convenient form, before the tribunal by 
which they are lo be adjudicated; lo present their conflicting 
alhgatio&s, plainly and intelligibly to each olher and to the 
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court; to secure by adequate means a trial or hearing of the 
contei^ted points ; to obtain a judgment or determinatipn adap- 
ted to the justice of the case ; and to effect the enforcement of 
that judgment, by vigorous and efficient means. This object 
is not peculiar to any form of remedy, ^vhether it be legal or 
equitable, or i^bether it fall within any one of the subordinate 
classes of actions, as they now exist at law, but is compion to 
all. That it can be practically attained in every species of 
controversy, so far as the mere formal and progressive steps in 
the conduct of suits is concerned, we are thoroughly convinced; 
and with a confidence, we trust not unbecoming, we present 
the subsequent provisions of the proposed act, as well adapted 
to carry out that object. 

Without intending to anticipate the discussion of its provi- 
sions in their appropriate places, we may here briefly advert to 
some points, in which the assimilation of law and equity pro- 
cedure has been supposed by some, to be attended with insur- 
mountable difficulties. 

The first of these is the subject of pleading. The distin- 
guishing feature now existing between pleadings at law and in 
equity is, that in the former, the professed object is, by concise 
and formal statements of conclusions of fact, to bring the cause 
to a distinct issue, either of fact or of law, — ^while in the lat- 
ter, the facts of the case may be stated without technicality, 
and with a minuteness of circumstantial detail, tending to es- 
tablish the proposed conclusion of fact, in a manner forbidden 
by the rules of pleading, which prevail in the courts of law. 
This distinction, so far as equitable pleading is concerned, has 
resulted mainly from the peculiar power of a court of equity 
in][enforcing discovery in aid of the relief sought, and in the 
necessity whijch existed for minute detail, in order more effectU'- 
ally to probe the conscience of the defendant. At law, with 
some unimportant statutory exceptions, no such power exists; 
and hence, nothing but conclusions of fact have either been per- 
mitted or required in pleading. We propose to reduce the 
system of pleading to one of allegoUon merely, without refer- 
ence to discovery, in the mode which will ^TWfctkW^ V*^ %^is|J' 
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gcslttl; so ihat the same form of allegation may be adapted 

s which Iiavc hcrclorore teen distinguished as leg 
equitable. And in order to prevent any prejudice which mi{;ht 
otherwise result from the necessity now existing in equity, for 
the kind of pleading to which we have referred, we present 
a series of enactmenis, providing ihnt in all cases, either 
party may obtain from the other a discovery under oath, of 
all facts necessary to the prosecution or defence of the action. 

The second point of objection urged to the proposed assimi- 
lation of i^raclice, is the mode of trial. The conslilulion has 
provided by the second section, of article first, that "the trial 
by jury, in all cases in which it has been heretofore used, shall 
remain inviolate forever; but that a jury trial may be waived 
by the parties in all civil cases, in the manner to be prescribed 
by lawj" and by the tenth section of the sixth article, that 
" the testimony in equity cases shall be taken in like iranner 
as in cases at Inw." Under these sections, the legislature 
have power to provide HI erally for references in all cases in 
which that right has heretofore existed, as well in cases of a 
strictly legal character, as in those of an equitable nature, 
which they deem can be more conveniently investigated in that 
mode. In reference lo the exen^ise of this power, we have 
provided for modes of trial by a jury, by tl.e court and by re- 
ferees, in such a manner, as lo render this branch of procedure 
beneficial and convenient. 

The third consideration connected with this subject is, the 
existing differences, in the form of judgment, and the means of 
enforcing it, peculiar to the courts of law and equity. Judg- 
ments in the former are, with very few exceptions, compensa- 
tory, while in the latter, in a majority of cases, they embrace 
specific relief peculiar to each case. It is a leading feature of 
our proposed plan, to require in all cases a judgmtnt adapted 
to the established rights of the parties; and we can see no difS- 
culty in incorporating into it, as a portion of an uniform sys- 
tem of practice, a form of execution which shall adapt itself to 
the judgment. 

Independently thciefore, of the express dtclaration of the 
legielaUve will, requinDg us to provide " for an uniform course 
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of proceeding in all cases, whether of legal or equitable cog- 
ni«ance/' vrc can see no difficulty which cannot be readily 
overcome, in the accomplishment of this object; while in ac- 
cordance with the direction thus given us, we can perceive no 
just reason, for preserving a distinction in the modes of pro- 
ceeding, — the tribunal in either case being the same. The legis- 
lature, in adopting this provision, no doubt acted upon the 
well known fact, that in many cases, without reference at all 
to the merits of the controversy, parties had been turned out of 
courts of equity, because they should have gone into courts of 
law, and out of courts of law, because they should have gone 
into equity. They no doubt also correctly interpreted the 
constitution, which had abolished a separate court of equity, 
and transferred general jurisdiction in law and equity to the 
supreme court, when they instructed us to provide for a system 
of procedure which should obviate the evil referred to, anJ se- 
cure the protection of rights, without reference to unnecessary 
and unmeaning forms. 

The second branch of the section in question, proposes to 
abolish the distinctions between the several forms of actions at 
law, and of suits in equity. 

At common law, the grand division of civil actions was into 
tealj personal and mixed; real actions being such as were 
brought for the specific recovery of lands, tenements or heredi- 
taments; personal being those, which were brought for the spe- 
cific recovery of goods and chattels, or for pecuniary compen- 
sation for the non-payment of a debt, or for the breach or 
non- performance of a contract, obligation or duty, or for the 
commission of any other private injury, of whatever descrip- 
tion; and mixed actions being such as partook, in some degree 
of the nature of both the former, and therefore properly re- 
ducible to neither of those definitions, and which w6re brought 
both for the specific recoverj(, of lands, tenements, and heredi- 
taments, and for damages for injuries sustained in respect to 
property of that description. 

In the revision of the statutes of this state, (2 R. S.^Sd ed.^ 
3dO, sec. 1,) these general divisions of acVvoTi^ mi\^w^«iiX.^&wi^^ 
•Tight cbangVf and were distributed into; 



1. Sucb as relate to real estate; 

2. Those which may be brought for the recovery of any 
debt or deraanJ, or for the recovery of damages only: 

3. Those which may be brought for penalties or forfeitures, 

4. Suits in courts of equity. 

This provision was designed to comprehend under the head 
of actions relating to real estate, those which were formerly 
known as real and mixed actions; and under the denomination 
of personal actions, those which were brought for the recovery 
of a debt or demanil, or of damages only, or for penalties and 
forfeitures, as well as those which sought the specific recovery 
of personal properly. When it was adopled, real and mixed 
actions existed in this state as at common law ; and, though of 
rare practical occurrence, were extremely numerous, and attend- 
ed with forms of on exceedingly iniricalc and complicated char- 
acter. Under the general classification above referred to, how- 
ever, all actions relating to real estate were reduced to the 
heads of rjeclmeht, proceedings to compel the determination 
of claims to real property, partition, writ of nuisance, waste, 
trespass on lands, and proceedings to discover the death of 
persons upon whose lives any particular estate may depend. 
(2 R. S. Zd ed. 399—439.) 

These actions and proceedings, excepting the writs of nuis- 
ance and waste, which are still in their nature and mode of en- 
forcement, of a mixed character, and trespass on lands, which, 
although relating to real property, is in its nature and form of 
proceeding, personal, are substituted in place of the ancient 
real action ; it being provided by the chapter of the Revised 
Statutes jusl cited, and containing this new classification, that 
all writs of right, writs of dower, writs of entry &nd writs of 
assize, all fines and common recoveries, and alt other real ac- 
tions known to the common law, not enumerated and retained 
in that chapter, and all writs and other process heretofore used 
in real actions, not specially retained, should be abolished. 

Personal actions, as they existed at common law, and as they 
are still retained in this state, are divided into actions ex con- 
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iractu and ex delicto. These again are subdivided, the former 
into actions of account, assumpsit, covenant, debt, annuity and 
scire facias ; and the latter into trespass, trespass on the case, 
and replevin. 

The action of account is maintainable against a guardian in 
socage, bailiff or receiver, to compel an account of profits or of 
moneys received by the defendant ; and also in the case of two 
joint mercantile partners ; it being neccessary, however, that 
the plaintiff should name himself as merchant^ and the defen- 
dant also as mtrchanty and should charge the defendant as re- 
ceiver of the moneys of the plaintiff. It may also' be maintained, 
by statute, by one joint tenant or tenant in common of real es- 
tate, against another for receiving more than his just share or 
proportion. 

. Assumpsit is the form of remedy, by which a compensation 
in damages may be recovered, commensurate with the injury 
sustained by the breach or violation of any contract not under . 
seal nor of record, whether express or implied, written or ver- 
bal, for the payment of money, or for the perfojjmance of an ~ 
«ct not prohibited^!: the omission of the performance of an 

act enjoined by law. 

• 

Covenant is the appropriate action for the recovery of dam- 
ages, for the breach of an engagement under seal, — to do or 
not to do a particular thing, as to pay a sum of money, to 
build a house, or the like ; and in this respect the rule is the 
same as in respect to parol contracts, — that th^ act which is 
done must not be in contravention of, and the act omitted 
must be one, the performance of which is enjoined by 
law. As to what constitutes an agreement under seal, — or as 
it is denominated, a specialty, in contradistinction from a sim- 
ple contract, which term comprises contracts not under seal 
or of record, — it is to be observed, that the. mere putting a 
seal to an instrument, even though it be a promissory note, 
changes the nature of the contract, and makes that a covenant, 
which would otherwise have been a simple contract or promise. 

Debt is the appropriate action for money due on a le^l Iv 
ability, or upon a simple contract, expteia ot \m^\^^>o\ -^^^ 




a contract uniler seal or of recorrl, whenever Ihe demand 13 
for a sum certain, or capable of being redticeil to a certainty. 

Annuily is the form of remedy for tlie recovery of an annu- 
ity, or yearly payment of a sum of money granted lo anolher 
in fee, or for life or years, charging the person of llie grantor 
only ; and it may be brought by the grantor or his heirs, or his 
or (heir grantee, against the grantor, or Lis heirs. 

A scire focias is a judicial writ, founded upon a record, such 
as a judgment or recognizance, — requiring the party against 
whom it is brought, lo shew cause, why the parly bringing it 
should not have Ihe benefit of such record. For example, it 
lies where execution has not been sued out on a judgment 
within two years ; or lo revive a judgment against ihe repre- 
sentatives of a deceased defendant ; or by the reprfsentatives 
of a deceased plaintiff; or where the situation of either party 
is changed by marriage ; or to continue a suit by or against 
the representatives of eilher parly, who shall have died during 
its pendency. 

Trespass (regarded as a personal actiol^) may be brought for 
an injury accompanied by force, lo Ihe person; such as as- 
sault, battery, and false imprisonment ; or lo personal proper- 
ty, eilher in carrying it away, or destroying or otherwise inju- 
ing it. 

Trespass on the case is Ihe most comprehensive action 
known to the law. It includes within its operation, nearly 
erery injury to personal rights, whether reiultiiig from a vio- 
lation of express or implied duly or obligation, lending either 
to the withholding of a right or the actual commission of a 
wrong. Indeed, if we except the cases already referred to, 
where the remedy by the aciion of account, covenant, debt 
or scire facias, is applicable, it may be said to comprise, or at 
all events, lo be coucurrenL with, every other personal remedy. 
F'or example, it applies to injuries to the person, whether with 
or without force, and affecting tllher the character, the safety, 
or the health or quiet of the plaintiff; or lo the personal rights 
of the plaintiff, 'and resulting from negligence, deceit or the like, 
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or from seduction or criminal conversation ; or to his proper- 
ty, by its conversion, which is remediable by what is denomi- 
nated the action of trover. 

The action of replevin lay originally at common law, for 
the specific recovery of the property of the plaintiff, which 
had been taken by distress; and had for its object, as it now 
has, the immediate re-delivery of the property to the plaintiff, 
upon sufficient security to make good his claim. It has been 
gradually extended, until it has now become the common, as it 
is the only remedy, for the recovery of the possession of per- 
sonal properly, wrongfully taken or withheld. 

Within some one of these forms of action, every injury to 
personal rights, which is the subject of legal redress, must be 
brought ; and the failure to select the one which is strictly ap- 
propriate, is as fatal to the rights of the parly, as his failure to 
sustain the merits upon which his claim to redress is founded. 
There is no branch of legal science upon which so much curi- 
ous, and we may be permitted to add, unnecessary learning 
has been expended, as in the attempt to define the precise boun- 
daries which distinguish these various forms of action; and the 
absurdities by which their early history and their present reten- 
tion are attended^ are full of instruction as to the necessity for 
a deliberate inquiry, into the propriety of their further continu- 
ance. They are referred back, by some of the elementary 
writers, to the sanction of the king's original writ, which for- 
merly was, and even now, by fiction of law, is- an essential 
preliminary form to the institution of a suit in the common law 
courts ; and which, from the fact, that, from the most ancient 
times, it defined and determined the form of action, rendered 
the forms of writs and actions correlative terms, and led to the 
result that the former were regarded as evidence of the right. 

Mr. Stephen^ (one of the ablest commentators upon and de- 
fenders of this system,) refers to various conflicting authorities 
as to the antiquity of these writs; which he regards, not only 
as essential ybrmu/<s for the institution of a suit, but as connect- 
ed with the whole scheme of actions, and as having an impor- 
tant relation to pleading, especially. After remarking that it 
[p. & ?•] 6 
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k known that some of these writs are at least as ancient as the 
time of Henry II., (being found in the work of GlanvilUj who 
wrote in that king's reign,) he observes, that the student will in 
vain search the books of the science, for any distinct and satis- 
factory history of their original invention. — ^'It is said on 
high authority," says he, "that the more common and ordinary 
writs were, de communi consilio tofius regni^ concessa et ap^ 
prohafa ; and also that some writs existed long before the con- 
quest.'' 

Another learned writer, (Lord Chief Baron GHhert^) asserts 
that the more ancient of them were brought from Normandy. 
And these vague and somewhat inconsistent statements, seem to 
constitute the whole substance of the information to be derived 
from the English writers on the subject. A learned jurist of 
our own country, however, (Judge Cushingy of Massachusetts,) 
has carefully examined the subject, and has presented a con- 
densed history of these writs, as constituting the basis of the 
present forms of action; to the results of which we deem it 
not out of place to refer. 

From their introduction into England by the Normans, 
the forms of writs, for many years after the Norman 
conquest, weie devised, and the writs themselves is- 
sued by the king?s chancellor and the clerks in chancery. 
The chancellor was the keeper of the king's great seal, 
by which all writp, as well as other documents emanating 
from the king, were authenticated. For the purpose of 
performing this duty, it is stated by one of the most ancient 
writers on the English law, that certain honest and discreet 
clerks, sworn to the king, were associated with the chancellor, 
and that by reason of their being more fully informed in the 
laws and customs of England, it was made their duty to hear 
and examine the petitions and complaints of suitors, and upon 
the quality of injuries shewn by them to provide due remedy 
by the writs of the king, which were denominated brevia. 

The mode of proceeding, by means of writs framed and is- 
sued as above mentioned, so far as it is necessary to be here 
stated, seems to have been the following; — when any one had 
received an injury, for which he wished to obtain redress, he 
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made application or petition to the king himself, as the fountain 
of justice, or rather to the chancellor, — then, as now — denom- 
inated the keeper of the king's conscience; and the chancellor, 
or his clerks, upon the plaintiff's statement of his case, framed 
or selected a writ, adapted to the redress of the injury sustain* 
ed. This writ was nothing more than a letter, containing a 
brief statement of the plainlifl[*'s claim, addressed, in the king's 
name, to the sheriff of the county, where the injury occurred; 
in some cases^ (3 BL Corn, 274,) directing him to command 
the defendant, to satisfy the plaintiff's claim, and if the defend- 
ant failed to comply, then to summon him to nppear before the 
king's justices, to show why he had not done so; and, in other 
cases, (3 Bl. Com. 274,) merely directing the sheriff, without 
any previous command to the defendant, to summon him to 
appear as above, provided the plaintiff should give the sheriif 
security effectually to prosecute his claim. If the defendant, 
in the first class of cases, obeyed the command of the king, 
there was an end of the matter. If he did not, the sheriff 
commanded him to appear, as by the direction of the writ^ 
and account for his non-compliance. The sheriff then endorsed 
a statement of his proceedings on the writ, and returned it to 
the court or justices specified. The same course was pursued, 
in the ether class of cases; except that the sheriff did not com- 
mand the defendant to satisfy the plaintifT's claim, but sum- 
moned him in the first instance, upon receiving security from 
the plaintiff. 

These writs being thus returned, not to the chancellor, by 
whom they were issued, but to some other of the king's courts 
or justices, operated as a commission, directed by the king to 
his judges, to determine the controversy between the parties. 
They were called original writs. If the defendant appeared, 
according to the requisition, the plaintiff stated his case anew 
to the court, in a declaration, or statement of the facts upon 
which his claim or demand was founded. If the defendant did 
not appear, a new process was then issued, (not by the chan- 
cellor, but by the j»:dge or the court, to whom the original 
writ, issued by the former, had been returned,) against the 
person or property of the defcnAwi\.^m\Xv ^ Vw« V^ ^^m^'^S^ 



him to appear. This was denominatei! a judicial writ. The 
process, thus issued by the court, to compel the tlefeciJant to 
submit himself to its jurisJiction, agreeably to thp commaml of 
the king, — and all the subsequent proceedings, — including the 
plaintifTs declaration, the defendant's answer, (ihe pleadings^ 
as they were called,) closely followed, or rather repeated the 
original writ^ in the statement of the plaintiff's case. The 
forms of the original writs, which were devised and issued by 
the chancellor and his clerks, were inserted in a book kepi in 
the chancery, called the register of writs, and preserved as pre- 
cedents for future cases. 



" When these forms had accumulated to such a number, as to 
provide for the most obvious cases of wrong, some of them 
were denominated de cnnu, or writs of course; which seem to 
have been issued frora the chancery, upon the applicant's find- 
ing pledges, paying the customary fees, and swearing to the 
truth of his allegations: and according to Flrta, the writs de 
CUTSU attained suLh a degree of authority, as precedents, that 
they could not be altered, but by the parliament. In the 
twelfth year of Henry III , the forms and precedents of all 
the writs de cvrsu then in use, which were transmitted by that 
king to Ireland, for the administration of justice in that coun- 
try, were fifty-one in number. These writs de cursu seemed 
to have sufficed for the ordinary demands of suitors, and proba- 
bly rendered the interference of the chancellor, in the forma- 
tion of new Wilts, less frequent than in former times. Wheth- 
er it was in consequence of the infrequent exercise of this pow- 
er, — or the breaking up cf the old court into distinct judica- 
tures, — or the authority of the old forms, regarded as prece- 
dents, — or from some other cause which can now only be con- 
jectured, — it seems, that early in the reign of Edward I., it 
was doubted, whether the clerks of the chancery had authority 
to devise new forms to meet the exigency of new cases; and it 
was therefore provided, by a statute enacted in the tliirtcenth 
year of that king, " that, as often as it shall happen, in the 
chancery, that in one case a writ is found, and in a like case, 
(in consitnili casu,) falling under the same right, and requiring 
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the like remedy, no 'writ is to be found, the clerks of the chan- 
cery shall agree in making a writ, or adjourn the complainants 
until the next parliament, and shall write the cases in which 
they cannot agree, and refer them to the next parliament; and 
by the agreement of men learned in the law, a writ shall be 
made, lest it should happen, that the court of the king 
should be deficient in doing justice to complainants." This 
statute was probably intended to relieve the chancery from all 
doiibt, in regard to the power to devise new writs; but it seems 
to have been construed in an illiberal spirit: and the authority 
conferred by it was restricted, to the making of writs m like 
cases with those already provided for. It was ndt supposed to 
give or recognize any right to frame such instruments, for cases 
entirely new; which could therefore only be provided for by 
the authority of parliament. Many new writs, however, were 
framed under this statute, according to the principle contain- 
ed in it, that is, in like cases^ or upon the analogy of actions 
previously existing. 

^^ One principal branch of the duties of the chancellor and his 
clerks, was, as has been seen, to receive applications or peti- 
tions, for the redress of legal injuries, and to furnish the peti- 
tioners with writs adapted to their respective cases. These in- 
struments had, hitherto, been merely the means, by which the 
king's justices or courts were authorized to do justice to the 
petitioners. But now, they had assumed a new character; they 
were invested with the authority of precedents; were consid- 
ered as evidences of the law; their form could not be changed; 
and no new one could be framed but by the aid of parliament. 
Plaintiffs still commenced their proceedings, by an application 
or petition in chancery, for the proper writ; but if none could 
be found in the register, adapted to the case, and if none could 
be frameJ under the statute above mentioned, the petitioner was 
without remedy, but by an act of parliament. The register of 
writSy instead of being a book of mere forms, to expedite bu- 
siness, and lighten the labor of the chancellor and his clerks, 
had now, without any express legislative sanction, beGome a 
compendium of legal remedies. 
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^^ If the defondaat neglected to appear, in obedience to the ori- 
ginal writ under the great sea), the court, to which it was re- 
turned| then issued a judicial writ, (in which the original was 
recited,) the object of which was to compel the defendant to 
appear. But as it often happened, that the defendant neglect- 
ed to appear on the original, and the issuing of the judicial pro- 
cess thus became necessary, in almost all cases, it gradually be- 
came the practice to dispense with the originaly and to com- 
mence the proceedings with ihe judicial process, in the first in- 
stance; the court being willing, in order to prevent delay, to 
suppose that the original writ had already been issued and re- 
turned. The judges, however, though they might evade, could 
not repeal the law. The original was still necessary, and the 
want of it might, in seme cases, prove fatal to the plaintiff's 
cause. But it was permitted to be obtained afterwards, and 
filed in the court, ^^ with a proper return thereupon," says 
Blackstone, ^^ in order to give the proceedings a color of reg- 
ularity." It became r ot unfrequent, also, for the saving of time, 
ttouble and expense, to sue out even a second judicial writ,4n 
the first instance; thus supposing not only an original, but a 
judicial writ, to have been sued out and returned; " and this 
fiction," the same author remarks, ^^ being beneficial to all par- 
ties, was readily acquiesced in, and is now become the settled 
practice; being one among many instances, to illustrate the 
maxim of law, ^ in Jictione juris consistit aquUasJ^^ 

^^ When this practice became established, it completed an en- 
tire revolution in the mode of commencing an action. Plain- 
tiffs no longer applied by petition, to the chancellor, for writs 
adapted to their respective cases; but the forms of writs were 
settled and fixed; they were granted by the proper officers of 
the court, as a matter of course, without inquiry or examination, 
upon payment of the established fees; and the selection or ap- 
plication of them, in practice, had become the science, if such 
it could be called, of the attorneys. When a party had sus- 
tained an injury, which required redress, he applied to his at- 
*<>niey, who determined upon the proper form of writ, and sued 
* out accordingly." 
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From the period of which'we have been speaking — a period 
cbmparalively benighted and ignorant, in all that is valuable in 
• science — to the present, these forms have been adhered to with 
a sort of bigoted devotion. While the principles of legal 
science have expanded and adapted thenaselvcs to the exigen- 
cies of each successive age, through which they have passed, 
we find ourselves met with the standing argument against im- 
provement, that the^time-honored institutions of ages must be 
held sacred, and that these form?, which may have been well 
suited to the age in which they originated, must be left 
untouched. Is there, in truth, any soundness in such a doc- 
trine 1 Can it be possible, that the progress which has char- 
acterized almost every age since that perioil, and W'hich is the 
distinguishing feature of the present day, must stop in its ap- 
plication to the machinery by which rights arc to be vindica- 
ted and wrongs redressed 7 

While we are disposed to respect the opinions of those who 
differ from us, we cannot admit that these questions arc diffi- 
cult of solution. It seems to us, clear, that neither the formB 
of remedies, nor the mode in which they arc stated, require 
the complexity, in which both are how enveloped. The em- 
barrassments, to which they have given rise, have resulted from 
no difficulty in determining the real rights of parties, but 
simply inTjhe means of enforcing them ; and' in this respect, 
we feel no hesilation in recommending, that the retention of 
forms, which serve no valuable purpose, should no longer con- 
stitute a portion of the remedial law of this state. Let our 
courts be hereafter confined in their adjudications to questions 
of subtantial right, and not to the nice balancing of the ques- 
tion, whether the party has conformed himself to the arbitrary 
and absurd nomenclature, imposed upon him by rules, the rca- 
' •«! of which, if tlfeyjever possessed that quality, has long 
since ceased to exist, and the continuance of which is a re- 
proach to the age in which we live. 

§ 62. The distinction between actions at law and suits 
in equity, and the forms of all such actions and suits, here- 



tofore existing, are abolislicd ; anil, ihcrc shall be in this 
state, hereafter, but one form of action, for the enforce- 
ment or protection of private rights and (he redress of 
private wrongs, which shall he denominated a civil ac- 
•■ tion. 

§ 63. In such action, the party complaining shall be 
known as the plaintifT, and the adverse party as the de- 
fendant. 

§ 64. iVo action shall be brought upon a judgment 
rendered in any court of this state, (except a court of a 
justice of the peace,) between the same parties, without 
leave of the court for good cause shown, on notice to 
the adverse party; and no, action on a judgment render- 
ed by a justice of the peace, shall be commenced with- 
in two years after its rendition, except in case of his 
I death, resignation, incapacity to act, or removal from the 
I county. 

issue upon a judgment until after thirty days, and even then, a 
return cannot he compelled wUhin sixty, yet the judgment 
debtor may be sued upon the judgment, without the delay of a 
day. Nay, the party may continue suing upon the judgment, 
(so it has been heUi by one court, at least,) till the expenses, 
heaped upon expenses, exceed the original debt. It is no an- 
swer to say, that this is not often done ; (he Ihw permits il, and 
• advantage is sometimes taken of the law. Not a word can be 
said in favor of so monstrous an abuse. * This section will put 
an end lo it. 

§ 65. Feigned issues are abolished; and instead there- 
of, in the cases where the power now exists to order a 
I feigned issue, or when a question of fact, not put in is- 
by the pleadings, is to be tried by a jury, an order 
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for the trial may be made, stating, distinctly and plainly, 
the question of fact to be tried, and such order shall be 
the only authority necessary for the trial. 

That it may be seen, what this will abolish, and what we 
propose to substitute instead, we subjoin the present pleadings 
on a feigned issue, and the form of the question, as we would 
have it stated. The pleadings are as follows : 

Declaration. — Jfew-York^ ss. — John Doe complains of Ri- 
chard Roe being in custody, &c.j of a plea of trespass on the 
case I for that whereas on the first day of May, in the year of 
our Lt^rd one thousand eight hundred and forty-seven, at the 
city of New-York and county of New- York, a discourse was 
bad and moved by and between the said John Doe of the one 
part and the said Richard Roe ot the other part, of and con- 
cerning the title of one William Smith to certain lands in the 
town of Kewburgh, in the county of Orange, which, by cer- 
tain articles of agreement set forth in a certain bill of com- 
plaint filed in the cpurt of chancery of the state of New- York, 
by the said William Smith against the representatives of Tho- 
mas Edwards, deceased, and proved in the said cause, the said 
William Smith had agreed to convey to the said Thomas Ed- 
wards in his life time^ and to which the said William Smith 
claimed to derive title through one James Norton, and whe- 
ther the said William Smith was or was not seised of an abso- 
lute estate of inheritance in the said lands, and whether a cer- 
tain paper writing produced by the said complainant before 
Moses Hale, Esquire, one of the masters of the said court, upon 
the reference to him in the above cause, purporting to be a 
deed from Henry Simpson to Lewis Stiles, and to bear date on 
the sixteenth day of March, one thousand eight hundred and 
nine, was executed by the said Henry Simpson. And upon 
such discourse the said John Doe then and there asserted and 
affirmed, that the said paper writing, so produced before Moses 
Hale, Esquire, one of the masters of the said cdurt, upon the 
reference to him in the said cause, purporting to be a deed 
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from Henry Simpson to Lewis Stiles, and to bear date on the 
sixteenth day of March, one thousand eight hundred and nine, 
was executed by the said Henry Simpson ; which said assertion 
the said Richard Roe then and there denied to be true, and 
then and there aflSrmed the contrary thereof; and thereupon 
afterwards, to wit, on the same day and year, and at the place 
aforesaid, in consideration that the said John Doe, at the special 
instance and request of the said Richard Roe, had then and 
there paid to the said Richard Roe the sum of one hundred 
dollars lawful money of the United States, he the said Richard 
Roe undertook and then and there promised the said John Doe, 
to pay him the sum of two hundred dollars of like lawful mo- 
ney in case the said paper writing was executed by the said 
Henry Simpson, as he the said John Doe had asserted and af- 
firmed as aforesaid. And the said John Doe in fact saith, that 
the said papet* writing was executed by the said Henry Simpson 
as he the said John Doe had asserted and affirmed, to wit, on 
the same day and year, and at the place aforesaid, of which the 
said Richard Roe afterwards, to wit, on the same day and year 
and at the place aforesaid had notice. By reason whereof, the 
said Richard Roe became liable to pay to the said John Doe the 
said sum of two hundred dollars lawful money aforesaid, to wit, 
on the same day and year and at the place aforesaid; and being 
so liable, he the said Richard Roe, in consideration thereof, af- 
terwards, to wit, on the same day and year and at the place 
aforesaid, undertook and promised the said John Doe to pay 
him the said sum of money, when he the said Richard Roe 
shoulp be thereunto afterwards requested. Nevertheless, the 
said Richard Roe, although often requested so to do, hath not 
as yet paid to the said John Doe the said sum of two hundred 
dollars, above demanded, or any part thereof, but to pay the 
same to the said John Doe, the said Richard Roe hath hitherto 
wholly neglected and refused, and still doth neglect and re- 
fuse, to the damage of the said John Doe, of two hundred dol- 
lars, and thereof he brings suit, &c. 

Plea. — And the said defendant, by George Jones, his attor- 
ney, comes and defends the wrong and injury when &c., and 
says that the said plaintiff ought not to have or maintain his 
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aforesaid action thereof against him, because he says that true 
it is that such several discourses were bad and rooved| and 
that such several questions arose and were debated be- 
tween the said plaintiff and the said defendant, and that 
the said defendant did undertake and promise in manner 
and form, as the said plaintiff hath above in his said de- 
claration alleged; but the said defentlant further says, as to 
the sum of two hundred dollars in the first count of the said 
declaralion mentioned, that the said paper writing in the said 
first count mentioned, was not executed by the said Henry Simp- 
son, in the said first count mentioned, as the said plaintiff hatL 
in the said first count above alleged ; and of this the said de- 
fendant puts himself upon the county, and - the said plaintiff 
doth the like, &c. 

The following is the form of the question, as we would have 
it stated : 

Title of the Cause. — On motion, &c. It is ordered, that 
the following question of fact be tried at the circuit coart, to 
be held, &c., viz : 

Whether a certain paper writing, produced by William 
Smith, before Moses Hale, master in chancery, upon a refer- 
ence to him, in the suit pending in that court, between the 
said William Smith and the representatives of Thomas £d wards, 
and purporting to be a deied from Henry Simpson to Lewis 
Stiles, and to bear date on the 16th day of March, 1809, was 
executed by the said Henry Simpson. 

This is similar to the Scotch issues, which are remarkably 
neat and simple. The following is a specimen: 

Stewart vs, Fbaser. — This was a reduction of the Side of 

the estate of Bel lad rum, on the ground of misrepresentation. 

After various proceedings in the court of session, the case was 

sent to the jury court. The case was tried on the following 

' issues: 

^^ Whether during the summer and autumn of the year 1826, 
and at what time in that period) the pursuer agreed to \f^\^Vaiayt 
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' from the defender the estate of Belladrum, 
I^BBme the sum of j£80,000 1 



nd to pay for the 



" Whether the pursuer was induced by Ihe misrepresenta- 
) lion of the defender, in regard to said estate, to enter into the 
•'said agreement V — (5 Murray's Rep.) 166.) 



TITLE II. 



Of the time of 



ing civil actions. 



IV. Genebai 

This title, and ihe chapters enumerated under it, uorrespond, 
1 both in subject and arrangement, with the title of the revised 
statutes, " of ihe time of commencing actions," (2 R. S. 3d 
etZ., 391-399.) Their iiilroduclion in this place is rendered 
".necessary, by the fact, that the existing timilations of actions, 
I (with the exception of those relating to real property,) depend 
lUUpon the distinctions between actions at law and suits in equity, 
I'and between the several forms of actions at law. To carry 
r into effect, therefore, the abolition of those distinctions, it be- 
ll comes necessary to revise the statute of limitations, and to 
adapt it to (he substance, instead of the form, of the remedy. 
In the performance of this part of our duly, we have supposed 
'that clearness of arrangement required, that the existing statute 
of limilalioiiH, instead of being amended by disjointed provi- 
sions, calculated ralher to perplex than to aid the reader, should 
be embodied in an entire form, and in a natural and consecu- 
tive order. This has been done, by proposing to repeal all the 
provisions of the existing statute, excepting those relating to 
actions for the recovery of rcjal property. These are retained, 
by a general provision, in section 68; they being of considera- 
ble length, and iheic being no alteration in them, which ren- 
dered il necessary to transcribe them in the present act. 
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In examining this subject, many important changesi both in 
its general policy and in its details, have suggested thems^lR 
to our minds, some of which we have proposed, and others of 
which, in the further progress of our labors, we may deem it 
expedient to submit for the consideration of the legislature. 
For the present, we have mainly confined ourselves to a mere 
revision of the existing statute of limitations, with such 
changes of phraseology, as seemed to be rendered necessary, 
by a due regard to simplicily of style, and by the judicial con- 
structions given to portions of it, calculated to render its pro- 
visions more clear and explicit. 



CHAPTER I. 

THE TIME OF COMMENCIKG ACTIONS IN GENERAJL. 

Sjbction 66. Repeal of existing liiiiita(ioiu« 

67. Time for commencing ciyil actions. 

§ 66. The provisions contained in the second, third, 
fourth, fifth and sixth articles of the chapter of the re- 
vised statutes, entitled " of actions and the times of com- 
mencing them^" are repealed, and the provisions of this 
title are substituted in their stead. This title shall not 
extend to actions already commenced, or to cases where 
the right of action has already accrued; but the statutes 
now in force shall be applicable to such cases, accord- 
ing^to the subject of the action, and without regard to 
the form. 

The provisions proposed to be repealed by this section, are 
contained in 2 R. S,^ 3d ed., 393 — ^399; and are entitled, " of 
the time of commencing actions for the recovery of any debt or 
demand, or for damages only," — " of the time of commencing 
actions for penalties and forfeitures," — " general provisions 
concerning the commencement of suits, and the persons and 
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^^ cases excepted from the operalion of the prSeiling articles of 
this till^," — " of the presumption of payment, arising from the 
lapse of time;" and " of the lime of commencing suits in courts 
of equity." These subjects are all embraced in the ihirJ and 
fourth chapters of this title; to the several sections of which 
are appentiei! explanatory noteg, shewini^ in what respects Ihe 
existing statutes have been aJbcreil to, or departed from, ami, 
where the latter course has been adopted, the reasons vshich 
have rendered allcialions necessary, 

The conduiling sentence of section 66 is deeigned to pro- 
tect actions already commenced, or causes of action ■which have 
accrued, from ihe operation of this act, and is, in ibis respect, 
similar (o the provision contained in 2 R. S. 3d fd. 398, sec. 
45. Tfie qualification has, however, been added, that "the 
jstatutes now in force shall be applicable to such cases, accord- 
ing lo the subject of the action, and wil bout regard to the form ;" 
for the purpose of rendering the saving clause consistent 
with the enforcement of a remedy in causes of action already ac- 
■ '" crued, without regard to Ihe distinctions now existing between 
.r,- cases of legal and equitable cognizance, or between the several 
forms of actions at law. 

§ 67. The civil actions embraced within section 66, 
can only be commenced within Ihe periods prescribed in 
this title, after the cause of action shall have accrued, 
except where, in special cases, a dift'erent limitation is 
prescribed by statute. 

Similar in form to 2 R. S., Sded., 397, *ec. 43. 
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CHAPTER II. 

THE TIME OF COMMENCING ACTIONS FOR THE RECOVERY 

OF REAL PROPERTY. 

Section 68. Limitation of actions for the recovery of real property. 

§ 68. The provisions of the Revised Statutes, contain- 
ed in the article entitled " Of the time of commencing 
actions relating to real property," shall, until otherwise 
provided by statute, continue in force, and be applicable 
to actions for the recovery of real property. 

The provisions proposed to be continued in force, are contain-* 
ed in 2 R. S. 3d ed. 391—393, sec. 1—15. 

CHAPTER III. 

THE TIME OP COMMENCING ACTIONS, OTHER THAN FOR THE 

RECOVERY OF REAL PROPERTY. 

Section 69. Periods of limitation, prescribed. 

70. Within twenty years. 

71. Within six years. 

72. Within three years. 

73. Within two years. 

74. Within one year. 

' 75. When cause of action accmed^ in an action upon a current tceoimt 

76. Actions for penalties, &€., by any person who will sne^ when to be 

brouglit. 

77. Actions for relief, not before provided for. 

78. Actions by the people, subject to the same limitation. 

§ 69. The^ periods prescribed in section 67, for the 
commcnc^jRent of actions other than for the recovery of 
real property, shall be as follows : 

§ 70. Within twenty years : 

1. An action upon a judgment or decree of any court 

of the United States, or of any state or territory within 

« 

the United States. 




2- An action upona sealed -instriimc))J|^!IT«ll|^^>«(7«Mnt 

This provision, as far as it goes, is foutnied on 2 R. S. 3J eJ. 
, 46 — 43. By those sections it was proviileJ, that 
" presumption of payment should apply to all judgments of a 
court of record in this state rendered before the third of April, 
, and to all such judgments rendered before the chapter 
containing the provisions took effect as a law, in the same man- 
ner as the presurajition applicable to sealed instruments;" (sec. 
46; ) that " every judgment ami decree thereafter rendered in 
any court of this state, or of the United States, or of any other 
slate or territory within Ihe United Slalts, should be presumed 
to have been paid and satisfied, after the expiration of twenty 
years from tte time of the signing and filing of the judgment; 
but thai in a suit at law or in equity, in which the party against 
whom the judgment or decree was rendered, or bis heirs or per- 
sonal representatives, sliould be a party, the presumption might 
be repelled by proof of payment, or of written acknowledgment 
of intlebleilneas, made within (wenfy yesrs, of some part of the 
amount recovered by ihe judgment or decree; and that in all 
other cases. it should be conclusive ;" {sec. 47 ;) pnd that after 
the expiration"6f twenty years from the time a right of action 
should accrue upon a sealed instrument for the payment of mo- 
ney, it should be presumed to have been extinguished by pay- 
ment; but that the presumption might be repelled by proof of 
payment of some part, or by proof of a written acknowledg- 
ment of the right of action within that period. {Sec. 4S.) 

The section proposed differs from the existing statutes, in 
two important particulars. 

First, it makes the lapse of twenty years an absolute bar, 
instead of a presumption of payment merely; and secondly, it 
excludes from the limitation, an action upon a judgment or de- 
cree of a court of this state, so as to conform it to the r.bolition 
of an action in any court of this state, upon such a judgment. 

The propriety of the last of these changes is obvious, if the 
priaoiple of abolishing actions upon judgments of Ihe courts of 
this state be adopted. 
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The first ij^olves only the expediency of making the lapse 
of twenty years an absolute bar, instead of leaving it as at pre- 
sent, a mere presumption of payment. 

At common law, there was a presumption that a judgment 
debt, as well as debts of every other description, had been paid^ 
after the lapse of twenty years, unless the creditor could show 
something to the contrary, to take the case out of the general 
rule. {Opinion of Chancellor Walworth^ in Miller v. Smithes 
ex^rSj 16 Wend. 431.) The existing provisions, above refer- 
red to, merely declared the common law rule in this respect, 
by providing that the presumption of payment should apply to 
the cases enumerated in them. There seems to be no good 
reason, why the limitation of actions of this nature should not 
be as fixed and certain as in other cases — saving, of course, 
the rights of the plaintiff, either as respects disabilities to sue, 
or a revival of the debt by a new promise, as hereafter provided. 
The English Commissioners on the Pra'ctice and Proceedings of 
the Superior Courts of Common LaWy in their Third Report, (p. 
15, 16,) take this view of the subject, and recommend, in relation 
to actions on judgments, as well as on bonds and other deeds, 
(to which latter, as well as to actions on judgments there is no fix- 
ed legal limitation, but merely apresumption of payment,) that 
such limitation should be established. In referring to the sub- 
ject of the statute of limitations, they say: — '^ This appears to 
be, in one respect, materially defective. Actions on simple 
contracts are subjected by statute, to an express limitation of 
six years. But with respect to bonds and other deeds, judg- 
ments and other matteis of record, no statute of limitation ex- 
ists. There is, consequently, no lapse of time, however long, 
which can be pleaded as a bar to the right of action upon them. 
But when a bond has been given, or a judgment has been in 
existence as much as twenty years, and no proof is given that 
interest has been paid, or the debt acknowledged within that 
period, nor any other circumstance shown, tending to rebut the 
supposition of payment, it has been thought reasonable in prac- 
tice, to establish the rule that payment must he presumed. 
When, therefore, the bond or record is of that age, and no di- 
rect evidence can be given of payment, the course is, neverthe- 
less, to plead that it has been p^id, ^udi Vo lA^ '^'^wv^^ ^'^^- 
[p. A p.] 7 




sumption. This is, however, an inconvenicDt substitute for a 
positive limitation. The shortest period for presumption, not 
being fixed by any absolute rule of law, is subject to variation; 
for, in some cases, less than twenty years has been held to be 
safficicDt, when other circumstances existed, however slight, to 
fortify the presumption. 

*' This uncertainty is objectionable, and it would be better 
that parties holding such securities, should know precisely for 
what period they may forbear to enforce them, without aflford- 
ingany material ground for the presumption of payment. Be- 
sides, it has been truly stated, ' that the law of limitation is a 
wise and beneficial law, and designed not merely to raise a pre- 
sumption of payment of a just debt, from lapse of time, but to 
afford security against stale demands, after the true state of the 
transaction may have been forgotten, or become incapable of 
explanation, by the death or removal of witnesses.' (By Slo- 
ry, J., in Bell v. Morrison, 1 Peters' U. P. Rep. 360.) There 
are many cases, therefore, in which a jury may be satisfied that 
payment on a bond or judgment twenty years old has not in 
fact been made, when nevertheless, according to the true spirit 
of the law of limitation, the plaintiff ought not to be allowed 
to recover Yet in such cases the jury are bound, under a plea 
of payment, to find the same in his favor. For these and other 
reasons, we think it right to recommend the establishment, by 
statute, of a positive bar; and the period of twenty years seems 
th.it which is best adapted to the case, both because it is alrea- 
dy recognized in practice, and because an analogy is thus pre- 
served to the law of limitation, in matters which concern the 
realty." 

An additional reason for making the lapse of twenty years 
an absolute limitation, and not a mere presumption, is afforded 
by the existing statute, (2 R. S. 3d ed. 398, sec. 47,) which 
makes the presumption conclusive, unless repelled by payment, 
or a written acknowledgment within the twenty years. 



§71. Within six years: 
1. An action upon a contract, obligation or liability, 
exjHress or implied ; excepting those mentioned in sec- 
tion 70. 

This is a substitute for the provision contained in 2 R. S. 3d 
ed. 394, sec. 18, by which the limitation of six years is extend- 
ed to ^^ all sections of debt founded upon any contract, obliga- 
tion or liability not under seal, excepting such as are brought 
upon the judgment or decree of some court of the United States, 
or of this or some other state;" to ^^ all actions upon judgments 
rendered in any court, not being a court of record;" to " all ac- 
tions of debt for arrearages of rent not reserved by some instru- 
ment under seal;'' and to " all actions of account, assumpsit or 
on the case, founded on any contract or liability, express or 
implied." 

The exception as to judgments, is rendered unnecessary by 
the provision contained in section 70. 

The existing law is also changed, by bringing all cases ari- 
sing on contract, excepting on judgments and on seajed in- 
struments other than for the payment of money, within the li- 
mitation of six years. 

2. An action upon a liability created by statute, other 
than a penalty or forfeiture. 

This provision is new, and is intended to legalize a distinc- 
tion, Justin itself, andsustainedby the weight of authority, upon 
the construction of the existing statutes, (although somewhat 
obscured by a discrepancy in the cases,) between a liability in 
the nature of a contract, created by statute, and a penalty or 
forfeiture. In order to render the object of this provision more 
clear, it must be taken in connection with the second subdivi- 
sion of section 72, which applies the limitation of three years 
to " actions upon a statute, for a penalty or forfeiture, where 
the action is given to the party aggrieved, or to such party and 
the people of this ^ate,"— witVi iVvt Eecoxv^ %vJaS;\N\iv3tv ^1^0C>ss«w 
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73, which includes within the two years' limitation, '^ an action 
upon a statute for a forfeiture or penally to the people of this 
state," and with the provision contained in section ~C. that " an 
action upon a statute for a penalty or forfeiture, given in whole 
or in par' to any person who will prosecute for the same, must 
be commenced within one year after the commission of the of- 
fence; anil if Ihe action be not coJimenced wilhin the year, by 
a private parly, it may be commenced within two years 
thereafter, in behalf of the people of this stale, by the attorney 
general, or the dislrictaltorney of the county where the offence 
was committed." 

The sections of the Revised Statutes on ihis subject are con- 
tained in 2 R. S. 3d ed. sec. 29, 30, 31, which provide that, 
"actions upon a statute for any forfeiture or penalty, to the 
people of this state, shall be commenced within two years ;" 
(fee. 29j)that " actions upon a statute foraforfeiture or penalty, 
given in whole or in part to any person who will prosecute for 
the same, shall be commenced wilhm one year after the offence 
shall have been committed; and that if it be not commenced 
within that time, by a private cilizenjit shall be commenced with- 
in two years after that year ended, in behalf of the people of 
this stale, by the attorney- general, or the district attorney of 
the county where the offence was committed; {sec. 30;) and 
that " actions upon a statute for a forfeiture or cause, the bene- 
fit and Euit whereof is limited to the party aggrieved, or to such 
party and the people of this state, shall be commenced within 
three years after the offence committed, or the cause of action 
accrued." {Sec. 31.) 

It will be observed, that, in their general character, the pro- 
posed provisions are similar to those contained in the Revised 
Statutes, except that m the provision corresponding to seclion 
31, in the Revised Statutes, the word " penaltj" is substituted 
for the word " cause," so as to make this provision conforma- 
ble to the others, in which the limitation of actions for penal- 
ties and forfeitures is prescribed. The difference in phrase- 
olojty in the former statutes has given rise to much discussion, 
afld lover/ contradictory constructions, by the courts, of the 
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terms used ; which it seems expedient to determine, by a legi^ 
lative declaration on the subject. 

For example, in the case of Van Hook v. Wkitlock^ 7 Paige,, 
379 — 381, Chancellor FTa/ioor/A regarded the provision of the 
Revised Statutes, which applied to actions " for any penalty or 
cause," as extending to actions other than for penalties orfor^ 
feitures; such as actions against the stockholders of a corpora- 
tion to charge them individually for its debts, upon a dissolu- 
tion of the company; on the ground, that such actions were 
founded solely upon a statutory liability. In the same case, in 
the court of errors, on appeal, (26 Wend, 51 — 53,) Chief Jus- 
tice kelson discussed the question, and expressed an opposite 
opinion; deeming that it ought not to be construed as extend- 
ing beyond fines and penalties or forfeitures. But the point 
was not decided, the result of the cause having turned upon 
other questions. 

More recently, the supreme court, in Freeland v. M^Cul- 
lough J 1 Denio, 421—424, agreed with Chancellor Walworth 
in his construction, and held the section applicable to the class 
of cases referred to by him ; and this case, or one in which a 
similar principle was held, has, as we are informed, been since 
reversed by the court of appeals ; thus interpreting the statute 
according to t^e views expressed by Chief Justice Nelson. 

The conflict of opinion, thus existing, seems to render fur- 
ther legislation necessary ; and the question therefore presents 
itself, which is the proper rule ? We are disposed to recom- 
mend it, in accordance with the views of Chief Justice JV*e/- 
son. He deprecates the extension of the three years limitation 
in the section of the Revised Statutes referred to, beyond ac- 
tions for penalties and forfeitures, because it would have the 
eSect of presenting " a short bar of three years to every action 
and cause of action arising out of and founded upon any statu- 
tory regulation, such as suits against heirs, executors and ad- 
ministrators, the president and other officers of corporations 
under the general banking law, besides many others that might 
be enumerated." (26 Wtfid. 53.) The distinction between 
the two ckstes of cases, is broad and distinct, and it would 
seem, that the limitation app\\caV>U \o ts^^V ikii«^^\i^ tnsfai^ 
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so. There is gooi) reason for a short limitation to actions on 
penalties and forfeitures, because they are tlisfavored in the 
law ; but no reason seems lo exist, why a liability for a debt 
createil by statute, ami which in most cases is founded oil as 
Blrong an equity, as where it results from the direct agreement 
of the party, should stand upon a different footing from the 
latter, as respects the period within which it should be en- 
forced. 

3. An action for trespass upon real property. 

The sanae as 2 R. S., 3d ed., 394, sec. 18, subdiv. 5 ; ex- 
cepting the substitution of t!ie words " real property," in place 



4. An action for taking, detaining or injuring any 
goods or chattels, including actions for the specific reco- 
very of personal property. 

The same as 2 R. S., 3d ed., 394, sec. 18, subdiv. 6 ; ex- 
cepting that the words " including actions for the specific re- 
covery of personaj property," are substituted in place of " in- 
cluding actions of replevin." This change of phraseology is 
rendered necessary, by the provision proposing to abolish the 
existing forms of action. 

5. An action for criminal conversation, or for any 
other injury to the person or rights of another, not 
arising on contract, and not hereinafter enumerated. 

Tbe same as 2 R, S., 3d ed., 394, sec. 18, subdiv. 7 ; ex- 
cepting that actions for libels have been taken out of the six 
years limitation, and, as will be seen by section 73, transferred 
to the class which are within the two years limitation. The 
propriety of this change is confidently submitted to the legis' 
lature. Where the action involves, as cases of libel and slan 
der and the like, generally do, mere feeling, rather than a sub- 
stantial question of right — or, at all events, where a long de- 
' Jay in bringing (iie action affords prcUy csTlun evidence thai 
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the party has sustained but little jnjury from the act complain- 
ed of, there is no reason for allowing it to be brought at a 
period so long after the accruing of the cause of action. 

6. An action for relief, on the ground of fraud ; the 
cause of action in such case not to be deemed to have 
accrued, until the discovery by the aggrieved party, of 
the facts constituting the fraud. 

The same as 2 R. S., 3d ed., 399, sec. 51 ; except that, to 
conform it to the uniform course of proceedings in cases, whe- 
ther of legal or equitable cognizance, as proposed by this act, 
the word " actions" has been substituted for '^ bills for relief." 

§ 72. Within three years : 

1. An action against a sheriff or coroner, upon a lia- 
bility incurred by the doing of an act in his official ca- 
pacity, and in virtue of his office, or ly the omission of 
an official duty ] including the non-payment of money 
collected upon an execution. But4his section shall not 
apply to an action for an escape. 

This provision is intended to embrace the class of cases in- 
cluded in 2 R. S., 3d ed., 394, sec. 22 ; by which ^^ all actions 
against sheriffs and coroners, upon any liability incurred by 
them, by the doing any act in their official capacity, or by the 
omission of any official, duly, except for escapes, shall be 
brought wiihin three years after the cause of action shall have 
accrued, and not after that period." That provision having 
been, however, the subject of frequent construction, it is so 
altered, in the above proposed subdivision, as to contain the 
rule, not merely as prescribed by the legislature, but as settled 
by judicial construction. The words, ''and by virtue of tlieir 
office," are introduced in conformity to the construction given 
to the provision of the Revised Statutes, by the case of JVorm 
V. Van Voast^ 19 Wend. 284 ; in whicli it va^ kelA wot t.<^ ^s^r 
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ply to an arlion of trespass, against a sheriff, for an alleged 
wrongful faking of personal property, which he justified under 
& writ of replevin. The provision was, for the first t'.me, en- 
acted in the Revised Statutes, ami was designed to relieve the 
' sureties of sheriffs, by requiring suits to be speedily brought, 
where they stood responsible for those officers; {Revisers' 
J^oUs, 3 if. S. 2d id. 702 ;) and in terms, as well as in intent, 
was held by the supreme court, in the case referred to, to apply 
only to cases of ofiJcial liability, such as enabled the party ag- 
grieved to resort to the official bond ; or, in other words, to 
acts (lone by virtue, and not by color of office. The same dis- 
tinction was also sustained in Ex jiarle Reed, 4 Hill, 572, 673. 

The words, "including the non-payment of money collect- 
ed upon an execution," are introiluced, in consequence of some 
doubt as to the existing rule. By the construction given to 
the section of the Revised Statutes, from which this is taken, 
in the case of Elliot v. Crank's administrators, 13 Wend. 35, 
40, it was belli, that an action of that nature, as fur money had 
and received, was one ujton contract or legal liability, and 
therefore came within the six years limitation. The effect of 
this construction would be, to defeat the object of the section, 
so far as the protection of the sheriff's sureties is concerned ; 
they being clearly liable for such an omission of duty onjhis 
part. {The People v. Ring, 15 Wend. 623.) In the more re- 
cent case, however, of Shepard v. Hoit, 7 Hill, 198, 200, an 
action of that nature, against a sheriff, was regarded as one to 
which the limitation of three years was applicable. 

The provision in the text has, therefore, been proposed with 
a view to settle the rule, and to make it conformable to the 
original intention of the legislature, as expounded by the 
courts. 

2. An action upon a statute, for a penalty or forfeit- 
ure, where the action is given to the party aggrieved, or to 
such party and the people of this state, except where the 
statute imposing it prescribes a different limitation. 
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This proTisioD is founded upon the section of the Revised 
Statutes, (2 R. S. 3d ed. 395, sec. 31,) which enacts that *^ all 
actions upon any statute made, or to be made, for any forfeit- 
ure or cause, the benefit and suit whereof is limited to the party 
aggrieved, or to such party and the people of this state, shall be 
commenced within three years after the offence was committed, 
or the cause of action accrued, and not after." 

The alterations of phraseology in the proposed provision, are 
designed (o carry out the distinction between a liability created 
by statute, and a penalty or forfeiture, as that distinction is ex- 
plained in the note to section 71, subdivision 2; (p. 99 — 102 ;) 
and with this view, the loose and general language of the Re- 
vised Statutes ** for any forfeiture or cause," is restricted to 
penalties and forfeitures alone. 

§ 73. Within two years : 

1 . An action for libel, slander, assault, battery, or false 
irhprisonment. 

This provision differs from those of the Revised Statutes, 
(2 R. 8. 3d ed. 394, sec. 19, 20,) in this, that the latter place 
actions of assault and battery within the limitation of four years, 
actions for slander^ ( or ^^ for words spoken, slandering the 
character or title of any person," or " whereby special dama- 
ges are sustained,") within the limitation of two years, and ac- 
tions of libel, within that of six years. The remarks in the 
note to the fifth subdivision of section 71, (p. 102,) are appli- 
cable to all these cases, and shew, in our opinion, the proprie- 
ty of placing them all within the same limitation, and that, not 
exceeding the time mentioned in this section. 

2. An action upon a statute, for a forfeiture or penalty 
to the people of this state. 

Same as 2 B. S. 3d ed. 395, sec. 29. 

§ 74. Within one year : 
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1. An action against a sheriff or otlier officer, for the 
escape of a prisoner arrested or imprisoned on civil 
process. 

This section is the same as 2 R. S. 3d ed. 394, sec. 21; ex- 
cepting that Ihe worjs " arrested or" are introduced in confor- 
mity with the construclion f;iven to a similar provision, in 1 R. 
L. of 1813, p. 427, sec. 28; where the word *' imprisoned,'' 
alone was used. In a case which arose under that statute, it 
was contended, thai the term "imprisoned" did not apply to the 
escape of a person arrested, merely, before his commitment lo 
prison; but the supreme court held otherwise. (jRoe v. Beakes, 
7 Wend. 459.) 

§ 75. In an action hrought to recover a balance due 
upon a mutual, open and current account, where there 
have been reciprocal demaiids between the parties, the 
cause of action shall be deemed to have accrued from 
the time of the last item in the account, on the adverse 
side. 

This section is founded upon the following provision of the 
Revised Statutes: — "In all actions of debt, account or assump- 
sit brought to recover any balance due upon a mutual, open 
and current account, the cause of bc( ion shall be deemed lo have 
accrued from the time of the last item proved in such account." 
(2 R. S. aded. ZH,sec. 23.) 

While the proposed provision is not intended to alter, in sub- 
stance, the section just cited, it contains several variations in 
phraseology, which it is proper to notice. 

First. It omits the forms of actions referred to in that sec- 



Seco7td. It intioiiuces the words " where there have been re- 
ciprocal demands between the parties," — with a view'to obviate 
the obscurity, in which the existing statute has been involved, 
by iooae expresstODS on the part of the courts, and to conform 
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it to what is undoubtedly its true construction. ' In the case of 
Kimhall v. Brawn^ 7 Wend. 322, it was contended that, under 
the terms " mutual, open and current account," one item of an 
account within six years before suit brought, drew after it items 
beyond six years, so as to protect the latter from the operation 
of the statute. But the court held that it did not, and that 
there must have been mutual accounts and reciprocal demands 
between the parties. Some doubt, xhowever, was thrown upon 
this construction, by the very loprely considered opinion of the 
supreme court, in Chamherlin v. Cuyler^ 9 Wend. 126, where 
an item in an account within six years, was held to take items 
beyond six years out of the statute. In that case, the defend- 
ant was sued in 1829, on a demand accruing in 1826; and he 
proved an account against the plaintiff, by way of set off, con- 
sisting of items, some of which accrued in 1826, others in 1822, 
^nd others in 1818. Upon this state of facts, the court deci- 
ded that the items accruing in 1826, drew after them the pre- 
vious charges, and saved them from the operation of the stat- 
ute; and regarded the rule as being, — " that if there is a lapse of 
six years between the items, it shall cease, as to such charges, 
to be considered an open account; but where, from the com- 
mencement to the termination of the account, charges have 
been made at least as often as once in six years, and the last 
item is within six years anterior to the commencement of the 
suit, the whole account is to be allowed." And this con- 
struction, which is in obvious violation of the principle 
on which the provision in question was founded, has been 
more recently attempted to be explained, but is in fact, 
overruled, in Edmondstmey. Thomson^ 15 Wend. 554; and the 
true sense of the statute is there rc^asserted; namely, that it 
referred to mutual^ open and reciprocal accounts. To put an 
end, if possible, to all doubt on the subject, the most explicit 
language is used in the section proposed. 

Third, The words " on the adverse side," in the last line, 
have been introduced, in connection with the item accruing 
within six years, to meet what is supposed to be the meaning 
of the statute. It is true, that in one case, the supreme court 
held, that if there were mulu^\ ^eco\wi\:& c>\u^t^\.^ ^sv^ ^^xc^ ^^^ 
If em, on either side^ were ptoyeA \.o "Hvvqe ^tvsa^n^ ^*>S^ 
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years next before the suit brought, this would draw after it 
both accounts, and lake the case out of the statute of litmta- 
tions. {SickUs V. Malheri 20 Wend., 74.) The case does 
not seem to have been very fully considercii, on this point ; 
and, with becoming deference lo the authority of the court by 
nhich it was detided, the decision does not seem to be sustain- 
ed, either by the principle on which the statute is founded, or 
by the sense of the previous cases. The object of the statute^ 
as construed by the courts, in the cases already cited, was (o 
require that the accounts shnuUl be reciprocal, in order to 
found a presumption in favor of items beyond six years. It 
cannot reasonably be said, that items o/i ihe same side of the 
account within six years, shouhl carry with thera items of a 
previous dale. It is Ihe last item on the adverse side, which 
alone, according to sound justice and the fair construction of 
the existing stalule, should be regarded as evidence of an admis- 
sion that the account is open and unpaid ; and to put an end to 
all doubt on the subject, it is deemed advisable, expressly to 
provide that such shall be the rule. 

§ 76. An action upon a statute for a penalty or for- 
feiture, given in whole or in part to any person who will 
prosecute for the same, must be commenced within one 
year after the commission of the offence ; and if the ac- 
tion be not commenced within the year, by a private par- 
ty, it may be commenced within two years thereafter, 
in behalf of the people of this state, by the attorney- 
general, or the district attorney of the county where the 
offence was committed. 

Same as 2 R. S,, 3d ed., 395, sec. 30. 

§ 77. An action for relief, not hereinbefore provided 
for, must be commenced within ten years after the cause 
of action shall have accrued. 

This section is a substitute for the article of the Revised 

Slalules^ " of the time of commencing suits in courts of equi- 

^.. 'J'/' (2 ^- S., 3d frf., 398, 399,) and pTO\\iea Jot a\\ \Si% wswb 
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heretofore known as suits in equity, excepting for relief on 
^he ground of fraud ; which case has been already provided 
for, in the sixth subdivision of section 71. In that case, as 
well as in those embraced in this section, the periods of limi- 
tation are the same as those now existing ; the only difference 
being, that by the present statutes, they are applied to the 
form, while by the proposed section they are made to depend 
upon the substance of the remedy. This will be more appa- 
rent, from an examination of the provisions of the existing 
statutes, which are as follows : 

" WBenever there is a concurrent jurisdiction in the courts 
of common law, and in courts of equity, of any cause of ac- 
tion, the provisions of this title, limiting a time for the com- 
mencement of a suit for such cause of action, in a court of 
common law, shall apply to all suits hereafter to be brought 
for the same cause, in the court of chancery." (2 JR. <S., 3d erf., 
39d, sec. 49;) 

^^ But the last section shall not extend to suits, over the sub- 
ject matter of which a court of equity has peculiar and exclu- 
sive jurisdiction, and which subject matter is not cognizable in 
the courts of common law.'' (iMd., sec. 50.) 

" Bills for relief, on the ground of fraud, shall be filed with- 
in six years after the discovery, by the aggrieved party, of the 
facts constituting such fraud, and not after that time." (2 it. 
S^., 3iied,399, «ec. 51.) 

** Bills for relief, in case of the existence of a trust not cog- 
nizable by the courts of common law, and in all other cases 
not herein provided for, shall be filed within ten years after the 
cause thereof shall accrue, and not after." (/MJ., sec. 52.) 

§ 78. The limitations prescribed in this title shall ap- 
ply to actions brought in the name of the people of this 
state or for their benefit, in the same manner as to ac- 
tions by private parties. 

Same as 2 R. S., 3d cd., 395, stc- «&• 
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90. New promise mus( be in writing. 

§ 79. An action shall not be deemed commenced, with- 
in the meaning of this title, unless it appear : 
I. That the summons or other process therein was 
luly served upon the defendants, or one of them j or 

2. That the summons was delivered, with the intent 
that it should be actually served, to the sheriff of the 
county in which the defendants, or one of them, usually 
or last resided ; or if a corporation be defendant, to the 
sheriff of the county in which such corporation was es- 
tablished by law, or where its general business was trans- 
acted, or where it kept an office for the transaction of 
business. 

This section is the same in principle, as the provision of the 
Revised Statute?, which enacts as follows : 

"No action for the recovery of any debt, ilemand or dam- 
ages only, or for the recovery of any penalty or forfeiture, 
1^ shall be deemed lo have been commenced within the meaning 
^^ of this chapter, unless it appear, 1. That the first process or 
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prooeediDg therein was duly served upon the defendants, or 
fyme or one of them : or, 8. That a capias ad respondendum 
was issued within the time required by law, to the sheriff of 
the county in which the defendants, or some or one of them 
usually resided, or last resided, in good faith and with intent to 
be actually served ; and that such writ was duly returned : 
3. If a corporation be defendant, that the first process was in 
like manner issued to the sheriff of the county in which such 
corporation was locate.] by law, or in which the place of trans- 
acting its business was situated, with the intent to be actually 
served; and that such process was duly returned. (2 R. <S., 
3d ed.y 397, sec 38.) 

• 

The proposed section differs in this, that it extends the rule 
to all actions, and is based upon the uniform mode of com- 
mencing them provided by section 106. 

It is proper here to remark, that immediately following the 
provision of the Revised Statutes, just quoted, therje were two 
sections designed to give it more complete effect, aqd which are 
as folfows: 

*^ When a suit shall be alleged by a plaintiff to have been 
commenced within the time required by law, and such allega- 
tion shall be put in issue by the defendant, it shall be compe- 
tent for the defendant to prove, on the trial, that the process 
issued by the plaintiff was not issued with the intent, and in 
the manner required by law; or that it was issued to the sheriff 
of one county, when the plaintiff knew, or had reason to be- 
lieve, that the defendant was in another county and could have 
been arrested; or that any means whatever were used by the 
plaintiff, or his attorney, to prevent the service of the writ, or 
to keep the defendant in ignorance of the issuing thereof." (2 
-R. S. 3d ed. 397, sec. 39.) 

^' Upon any such matter being established, or upon its appear- 
ing in any other way that any process was issued without any 
intent that it should be served, such service shall not be deem- 
ed the commencement of a suit, within the meaning of any of 
the provisions of this chapter.*' (Hrid. sec, 40*\ 
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It appears to us, that the mailers aimed at by these enact- 
ments, so plainly result from thi; provision contained in the pro- 
posed section, as well as from that of the Revised Statutes, up- 
on which it is fuiinded, as to rendur their insertion unnecessary. 
If the suit must he commenced in good faith, as expressly 
prescribed, it is certainly needless (o provide, that, when the 
question arises, (as it can alone arise,) on the (rial, the fact of 
the action being so commenced must be proved by the plaintiff, 
or that it may be controverted by the defendant. We have 
omitted them, because of our earnest desire, not merely to pro- 
vide as simple a system of remedies, as possible, but to disem- 
barrass the subject of all unnecessary detail. 

§ 80. If, when the cause of aclion shall accrue, against 
a person, he be out of the state, the action may be com- 
menced within the term herein limited, after his return 
to the state ; and if, after the cause of action shall have 
accrued, he depart from and- reside out of the state, the 
time of his absence shall not be part of the time limited 
for the commencement of the action. 
Same as 2 R. S. 3d cil. 395, sec. 27. 

§ 81. If a person entitled to bring an action, except 
for a penalty or forfeiture, or against a sheriff or other 
officer for an escape, be at the time the cause of action 

accrued, either i J 

1. Within the age of twenty-one years; or 
3. Insane ; or 

3. Imprisoned on a criminal charge, or in execution 
under the sentence of a criminal court, for a term less 
than his natural life ; or 

4. A married woman : 
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The time of such disability shall not be part of the 
tinpie limited for the commencement of the action. 

Same as 2 R. S. 3d eJ. 394, sec. 24. 

§ 82. If a person entitled to bring an action die before 
the expiration of the time limited for the commencement 
thereof, and the cause of action survive, his representa- 
tives may commence the action, after the expiration of 
that time, and within one year from his death. 

§ 83. When a person shall be an alien subject or citi- 
zen of a country at war with the United States, the time 
of the continuance x)f the war shall not be part of the 
period limited for the commencement of the action. 

The last two sections are the same as 2 R. S. 3d' ed. 395^ 

sec. 26; 396, sec. 32; excepting that they apply to all actions, 

instead of being confined, as in the corresponding provisions of 

' the Revised Statutes, to actions relating to real property, or for 

the recovery of a debt or demand, or for damages only. 

§ 84. If an action shall be commenced wdthin the time 
prescribed therefor, and a judgment therein tor the plain- 
tiff be reversed, on appeal, the plaintiff, or if he die and the 
cause of action survive, his heirs or representatives may 
commence a new action within one year after the rever- 
sal. 

Same as 2 R. S. 3d ed. 396, sec. 33; except that it provides 
for the case of a reversal of a judgment only, and not for the 
case of an arrest of judgment, as in the corresponding pro- 
vision of the Revised Statutes. The reason of this differ- 
ence is, that with a view to compel the defendant to avail him- 
self of any objection he may have to the plaintiff's recovery, 
[p. & p.] 8 
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arising upon llie face of the complaint, it is proposed by sec- 
tion 1S7, p. 149, lo treat his omission to demur or answer as k 
waiver of the objection, except where it is lo the jurisdiction of 
the court over the subject of the BClion. 

§ 85. When llie commencement of an action shall be 
stayed by injunction, the time of the continuance of the 
inju^iction shall not be pa.rt of the tniie limited for the 
commencement of the action. 

Same as 2 R. S. 3*1 ed. 35G, s^c. 36. 

§ S6. No person shall avail himself of a disability, 
unless it existed when his right of action accrued. 

S^me as 2 R. S. 3<i ed. 397, sec. 41. 

§ 87. When two or more disabilities shall exist, (ho 
limitation shall not attach until they all be removed. 
Same as 2 R. S. 3J ed. 397, sec. 42. 

§ SS. This title shall not affect actions to enforce the 
payment of bills, noles or other evidences of debt issued 
by monied corporations, or issued or put in circulation 
as money. 

ThisFection is founded on 2 R. S. 3d ed. 395, sec- 25; by 
which it is provided ihat none of the provisions of the article, 
" cf the time of commencing actions for ihe recovery of any 
debt or demand, or for damages only," " shall apply to suits 
brought to enforce payment on bills, notes or olher evliiences 
of debt issued by monieil corporations." It differs in this, that 
the prohibition is mnde to extend, in terms, to " bills or notes 
issued or put in circulation as money," and in this respect, it 
uses the language by which securities of that nature ere de- 
scribed in article 8, section 6, of the constitution. 
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{ 89. This title shall not affect actions against directors 
or stockholders of a monied corporation, to recover a pe- 
nalty or forfeiture imposed, or to enforce a liability creat- 
ed, by the second title of the chapter of the Revised 
Statutes, entitled '* Of incorporations;'* but such actions 
must be brought within six years after the discovery, by 
the aggrieved party, of the facts upon which the penj^lty 
or forfeiture attached, or the liability was created. 

Same as 2 R. S., 3d cd., 397, sec. 44. 

§ 93. Where the lime for commencing an action arising 
on contract shall have expired, the cause of action shall 
not bo deemed revived by an acknowledgment or new 
promise, unless the same be in writing, subscribed by the 

party to be charged thereby. 

* 

This section has been well considered, and is presented as 
embodying a principle which seems to usnecfssary, if any sub- 
stantial effect whatever is to be given to the statute of limita- 
_ tions. As the law now stands in this state, a verbal acknow- 
ledgment f»f the existence of a debt which is bnrred by the lapse 
of time, or a verbal admission by which a subsisting demand is 
recognized, is deemed sufficient to revive the cause of action. 

If the policy of the statute of limitations, as regarded by the 
most enlightened courts jind legislators of modern times, te 
sound, it is difficult to perceive upon what principle its opera- 
tion should be allowed to be defeated, by the kind of evidence 
by which it is now invariably overcome. All that is required 
for this purpose, is the proof of a verbal admission or acknow- 
ledgment of a subsisting indebtedness. And upon almost any 
proof, tending to establish tLis fact, it is the habit of courts an J 
juries to facilitate a recovery. Nay, more, — a rule has been al- 
lowed to spring up, by which a sort of judicial denial of the 
right of a party to avail himself of the benefits of the statute hat 



I 



116 

btcn established. We allutle lo tlje iloctiine of odious or ine- 
quitable defences — under wLith, the courts hnve untlerlaken to 
say, thill when an indulgence or favor is applied for, il willnot 
be granted, unless upon the condition thiit a plea of the statute 
of limitations be not interposed. 

In such n doctrine, we conftss we can see no sound principle 
of justice. Independently of the answer, whicli lo our minds 
is a conclusive one, that every defence which has the sanction 
of law, is a defence which the courts are bound, if not to en- 
courage, at least not to discourage, we see no reason why this 
particular one should be viewed with disfavor. The force of 
the remarks of Mr. Justice Story, on the subject, before quoted, 
(p. 9S) is too obvious to require a defence; but if any were 
necessary, a more conclusive answer to the objections with 
which this statute has had to contend, cannot be furnished, than 
is to be found in the remarks of one of the most fearless and 
enlightened reformers, who has adorned any age, (Lord Broug- 
hamj) in his memorable speech on Law Reform. In referring 
lo the prejudice with which this statute had been assailed by 
the judiciary, he remarks: — " But even in cases where we have 
a statute of liuaitalion, Iheie is hardly any vestige left of the 
relief which it was intended lo afford, owing to the labors of 
the courts in finding means of evading its beneficial operation. 
It was plainly meant as an act of peace and quiet. My noble 
friend, (Lord Plunkelt,) who presides in the court of common 
pleas of the sister kingdom, once said, with his usual felicity of 
expression, thai time is aimed with his scythe lo destroy the 
evidences on which titles rest, but the lawgiver makes him 
move with healing on his winj-s lo slay the ravages of his wea- 
pon. To thwart the designs of the legislature, the courts have 
been setting up their lules of presumption. At one time they 
seemed really to hold that any thing, even the simplest expres- 
sion, would take a debt out of the statute of limitations; for in- 
stance, if a def-'niiant ha{! said — " 1 have paid the debt," he was 
taken as admitting it, unless he could prove payment. Again, 
if he said, 'I owe you nothing,' the assertion was taken as an 
acknowledgment; anil he was also rerjuired to prove an acquit- 
tance of the plainlifT? chiim . The reply—' Six years have ex- 
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piredy' was equally dangerous, though it was only sayipg out 
of court, what the statute itself allowed him to say in pleading. 
In factj so deeply did Lord Erskine fe^l the difficulties which 
encompassed the defendant under these efforts of judicial acute- 
ness, that he said the only safe course a defendant could take, 
when his adversary sent a fishing witness, was to knock him 
down; for though he might be proceeded against for the assault, 
he retained the benefit of the statute as regarded the debt. Al- 
though of late, the current of decisions (as it is pleasantly term- 
ed,) has set in more in an opposite direction, there is still abun- 
dant room for a provision to give this wholesome law effect. 
The means are obvious. Let nothing but an acknowledgment in 
writing take any debt out of the statute. In a word, prop the 
main pillar of security against stale, and unjust demands, — the 
statute of limitations, — by a beam from that other bulwark 
against perjury, the statute of frauds." 

The general views which are here so forcibly expressed, in 
respect to the object and design of this statute, have been adop- 
ted in the courts of this country, and especially in those of this 
state. In the first case in this state, in which that ground was 
. distinctly assumed by the supreme court, {Purdy v. Austin^ 3 
• Wend., 189,) it is said — " This statute has been looked upon in 
times past, with disfavor, by the courts in England, and their 
example has been too generally followed by the courts in this 
country. Construction formerly went far, towards depriving 
defendants of the benefit designed for them by it. A different 
and better view of this salutary statute, has since been taken, 
and a more correct and liberal construction is now given to it. 
Defences under it are not now regarded, as they once were, as 
discreditable, or at least are not so viewed to the same extent as 
formerly. It is assuming, as it was intended it should have 
had, the character of a * statute of repose.' If the more re- 
cent decisions, in relation to the effect of acknowledgments, 
are to be sustained, defendants may speak of dormant claims 
preferred against them, without necessarily losing the benefit of 
this law." These principles are now the governing ones, in 



this state, and have ever since been enfoi'ceil, by a number of 
[idjudged cases, where this defence has been mterposid. 

But wc are still far behim! the legislation of England, in giv- 
ing effect to these defences, and iti proleclir.g the riglita of a 
defendant from Ihc dangers to which be yet stands exjjosed. 
The policy of the statute of fraoila, wliicb is invoked by Lord 
brougham, in aid of the slatute of limitatifms, is, that no one 
should be subjected to the hazard of the testimony of a witness 
in a matter rcsling jntrely in conlract, but that written evi- 
dence or something of at Ifast e-jual intrinsic force should be 
adduced, as the foundation of a liabllily. It i's a policy as wise 
in the abstract, as it is sound and just in its appUcailon. The 
observation of every man oT intelligence w 11 attest the fact, 
that of al! species of evidence, none is more dangerous, and 
none more calcu'a!cd lo lead to irremediable perjury, than that 
which relates to the admissions of a party. And if to this we 
add the unthinking prejudice, which, in the minds of many, at- 
taches itself to the defence of the statute of limitations — a pre- 
judice to which it is lo be regretted, the courts have at limes, 
given too decided a sanction — it will scarcely be matter of sur- 
prise, that an act, designed to protect from fraud, ^should Jiave 
been permitted lo btcome the passive instrument, at least, of 
injustice. 

One of the most eminent jurists of our country, {_Mr. Green- 
leaf,) in his treatise upon the law of evidence, (Greenl. Ev. S33,) 
remarks : 

" With respect to all verbal admissions^ it may be observed, 
that they ought to be received with great caution. The evi- 
dence, consisiing as it dots in the mere repetition of oral state- 
ments, is subject to much imperfection and mistake; the party 
himself either being u;i.sinrormed, or not having clearly ex- 
pressed his own meaning, or the witness having misunderstood 
him. It frequently happens, also, that the witness, by unin- 
tentionally alttiing .1 few of the expressions really used, gives 
an elTect to the sialement, completely at variance with what the 
p&rty did actually say." 
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To the same effecti aVO| Mr. Justice Sutherland^ in Malin v. 
Malin, 1 Wend. 652, remarks: 

" It has been often said, both by judges and elementary wri- 
ters, that proof of the declarations or confessions of parties, 
is the most unsatisfactory species of evidence, on account of 
the facility with which it may be fabricate<', and the impossi- 
bility of contradicting it, and because the slightest mistake or 
failure of recollection may totally alter the effect of the decla- 
ration." - 

And Chancellor Walworth^ in speaking of the same subject, 
observes, in Law v. Merri'Is^ 6 W^nd. 277: 

" Evidence to establish a fact by the confessions of the party 
should always be scrutinized, and received with caution; as it 
is the most dansrerous evidence that can be admitted in a court 
of justice, and the most liable to abuse. Although a witness is 
perfectly honest, tY is impossiblfy in most cases, for him to give 
the exact words in which an admission was made. And some- 
times even the transposition of the words of a party, may give 
a meaning entirely different to that which was intended to be 
conveyed to the witness." 

The application of these principles to the rights secured by 
the 8tatut3 of limitations, is the object of the section under 
consideration. Independently, however, of the intrinsic jus- 
tice of a provision, such as we have proposed, it will come re- 
commended by no ordinary weight of authority, when it is re- 
membered that as long ago as the ninth year of George IV., it 
was adopted by the British parliament upon the recommenda- 
tion of Lord Tenterdeny then Lord Chief Justice of the Court 
of King's Bench, and that it has in that country been ever since 
deemed one of the wisest reforms in modern legislation. (9 
G^p./F., cA. 14,) 

The act referred to is entitled " an act for rendering a writ- 
ten memorandum necessary to the validity of certain promises 
and engagements." The first section (which b the only one 
relating to this subject,) is as follows: 
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" Whereas, by an ai-t paaseil in Englanii in the Iwenly-firBl 
year of the reign of King James the First, it was, among oth- 
er things enacteil, that all aclloiis of account ami upon the case, 
other than such accounts as concerned ihe Iraile of merchan- 
dize between merchant and merchant, their factors or servants, 
all actions of debt grounded upon any lending or contract, 
without specially, and all actions of debt for arrearages of rent, 
i. should be commenced witliin three years afler the end of the 
then present session of parliament, or within six years next af- 
ter thecatisc of such actions or suits, and not after; and where- 
as a similar enactment is contained in an act passed in Ireland 
in the tenth year of Ihe reign of King Charles the Firsl ; and 
whereas, various quesf ions have arisen, inactions founded upon 
simple conlraci, as to the proof uiiil effect of acknowledgments 
and promises, offered in evidence for the purpose of taking cases 
out of the operation of the said enactments, and it is expedi- 
ent to prevent such questions, and to make provision for giving 
effect to the said enaclmeota, and to the intention thereof; Be 
it ihertforc enacted, by ihelving's Most Excellent Majesty, and 
by and with the consent of the Lords spiritual and temporal, 
and commons, in this parUnment assembled, and ly the au- 
thority of the same, that in actions of debt or upon the case 
grounded upon any simple contract, no acknowledgment or 
promise by word only shall be deemed sufficient evidence of a 
new or continuing contract, whereby to take any case out of 
the operation of llie said enactments, or either of them, or to 
deprive any parly of the benefit thereof, unless such acknowl- 
edgment or promise shall be made or contained by or in srme 
writing to be signed by the parly chargeable thereby; and that 
where there shall be two or more joint contractors, or executors 
or administrators of any contractor, no such joint contractor, 
executor or adrainislrator shall lose the benefit of the said en- 
actments, or either of them, so as to be chargeable in respect or 
by reason only of any written acknowledgment or promise made 
and signed by any other or others of them; provided always, 
that notlung herein contained shall alter or take away or lessen 
the effect of any payment of any principal or interest made by 
any person whatsoever ; provided also, that in actio«s to be 
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commenced against two or more such joint contractors or ex- 
ecutors or snlmintstrators, if it shall appear at the tjri?i]j or oth- 
erwise, that the plaintiff though barred by cither of the said 
recited acts or this act, as to one or more of such joint con- 
tractors or executors or administrators, shall nevertheless be 
entitled to recover against any other or others of the defend- 
ants, by virtue of a new acknowledgment or promise, or other- 
wise, judgment may be given and costs allowed for the plaintiff, 
as to such defendant or defendants against whom he shall re- 
cov^, and for the other defendant or defendants against the 
plaintiff." 

It will be observed, that in the section proposed, we have 
retained the substance of the English act, though we have en- 
deavored to condense its phraseology, without altering its spirit. 

Before passing from this chapter, it is proposed to call the 
attention of thejegislature to some provisions in the corres- 
ponding article of the Revised Statutes, which we have deemed 
it right to omit ; and which are, therefore, brought within the 
repeal, contained in section 66. They consist of three sec- 
tions ; the first two of which provide as follows : 

^* If any action shall have been commenced within the times 
respectively prescribed in the three first articles of this title, 
and the defendant in such §,uit die before judgment ; and if the 
right of action be such as survives against the representatives 
of the defendant, the plaintiff may commence a new action 
against the heirs, executors, or administrators of' such defen- 
dant, as the case may require, within one year after such 
death ; or if no executors or administrators be appointed ^ithin 
that time, then within one year after letters testamentary, or of 
administration, shall have been granted to them." (2 R. S, 
3d ed. 396, sec. 34.) 

"•When an action commenced within the time prescribed by 
law, shall abate by reason of the death of the plaintiff, if the 
right of action survive to his representatives, his executor or 
administrator may, within one year after such death, com- 
mence a new action, if the cause of action would othecm^A 
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Burvive J and if any action so commenced by an executor or nd- 
ministralor, shall abale by the death of the p+nintiff, a new ac- 
tion may be commenced by the artrainisirator of the same es- 
tate, at "any time within one year after such abatement." {Ibid, 
lec 35.) 

As a suhsli'.ute for these, and other statutory provisions, and 
for the practice generally,, in reference to ab^Uement of actions 
by the death of parties, it is proposed by stclion 101, (p. 127,) 
to authorize the court on motion, to continue the original suit, 
where the cause of action survives. 

The last provision of the Revised Statutes, above referred to 
B3 omitted, enacts that, "whenever the commencement of any 
suit shall be prevented by resson of any privilege of any mem- 
ber of either house of the legislature of this slate, or of any 
member of either house of the congress of the United Stales 
the time during which the same shall have been so prevented ^ 
shall not be deemed any portion of the time limited for the com- 
mencement of any suit for the recovery of any debt, demand, 
or damages only." (2 R. S. 3d ed. 397, sec. 37.) 

When this provision was first introduced into the statutes of 
this state, there was no olher mode of commencing, what is 
now known as a personal action, than by a writ of capias ad 
respondendum. Upon this writ, thedefendent was liable, innear- 
ly all cases, to be arrested ami held to bail ; and in most cases, 
this could be done without a judicial Oidcr, at the mere caprice 
of the plaintiff. It was very proper, therefore, while this prac- 
tice continued, to protect members of congress and of the slate 
legislature, from a proceeding, injurious alike to themselves, 
and to the interests of their constituents. But, under a sys- 
tem which proposes, as this does, that every action shall be 
commenced by a summons, the right of privilege from ar- 
rest has nothing to do s'ith the right to commence the aciionj 
and cannot, of course, enter into the question of limitation. 
The privilege of the persons here described, from arrest on the 
. process provided for that purpose by this act, is in oo degree 
impaired by the omission of the existing provision. 



TITLE III. 

Of the Parties to Civil Actions. 

ScCTXOff 91. Action to be in the name of the real party in interest. 

V2. Assignment of a tiling in action not to prejudice a defenoe. 

93. Executor or trustee may sue witliout tiie persons bsneflcialiy interested. 

94. Wlien married woman is party, tier husband to be Joined, except, &c. 

95. Infant to appear by guardian. 

96. Guardian how appointed. 

97. Who may be joined as plaintififd. 

98. Who may be joiaed as defendants. 

99. Parties united in interest to stand on the same side, except, '&c. 

100. Plaintiff may sue in one action the difierenl parties to commercial paper. 

101. Action not to abate by death, marriage, or other disability, Jlcc. 

)02. Court may require all persons to be made parties who may be necessary 
to a complete determination of the controversity. 

The rules respecting parties in the courts of law, difler from 
those in the courts of equity.. The blending of the jurisdic- 
tions makes it necessary to revise these rules, to some extent. 
In doing so, we have had a three-fold purpose in view : first, 
to do away with the artificial distinctions existing in the courts 
bf law, and to require the real party in interest to appear in court 
as such: second, to require the presence of such parties as are 
necessary to make an end of the controversy: and third, to 
allow otherwise great latitude in respect to the number of par- 
ties who may be brought in. 

The common law prohibited the assignment of a tbi^g in 
action. It did so for an artificial reason, which is not 
applicable to our circumstances. The courts of equity, on the 
other hand, allowed and protected the assignment. The con- 
sequence was, that tlie assignee could bring a suit in equity 
upon the dtmand assigned, while the law looked upon him a$ 
having no righUi in regard to it, -and forbade his appetmnce ia 
its courts. 



Finally, with the increase of tomraeroe, and the spread of 
more liberal opinions, ihe common law courts began to look 
upon the assignee with some forbearance, anil winkeil at the 
assignment, so far as to ileny the right of the assignor to re- 
lease the debt; but ihcy still refused to recognize the right of the 
assignee to sue. So this is the condition of Ihe parlies; if iheas- 
signe'e sues at law, he is turned out of court, and if the assignor 
sups in equity, he is turned out also. If at this moment, any 
member of the tegislatwe, to whom a bond and mortgage had 
been assigned, were to go into tlie supreme court and sue upon 
the bond, he would have to sue in the name of the person 
who made the assignmeutj however much distrusted, or^lose 
his case; hat if he were to sue on the mortgage, for the 
foreclosure, he would have to sue In his own name, or he 
WO'jld not be heard. And yet it Is the same judge who sils in 
the two casfs. 

The true rule undoubtedly is, that which prevails in the 
courts of equity, that he who has Ihe right, is the person to 
pursue the remedy. We have adopted that rule. It wiil be 
found in the form in which we have stated it, in Field v. Ma^. 
ghee, 5 Paif^f, 539. Rogrrs v. Traders^ Ins. Co. ,6 Paiges, 
B98; and Miles y. Hoag, 7 Paige, 21. 

The courts of law generally administer justice belweee 
those parties only who stand in the same itlation (o achn 
other; while courls of equity bring before them various par- 
ties, standing in different relations, that the wiiole contro- 
versy may be settled, if possible, in one suit, and others 
avoided. This reasonable and just rule, we wouhl adopt for 
all actions. It is for the interest neither of the suitor nor of 
the state, that there should be several suits lo settle one con- 
troversy, so long as one will do it as well. We have had 
no hesitation in providing therefore, as we have done by section 
102, that when a comple'e determination of the controversy can- 
not be had without the presence of parties not at first brought 
before the court, the court may direct them to be made parties. 

Having prescribed these rules, we 1 ave intended to leave 

utors V Tj muca at liberty to choose whom to make defend- 
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anfs, and whom to join as plaintiffs. No person can be af- 
fected by a judgment, but a party, or one who claims under 
him. This rule will make the plaintiff bring in all the 
parties whom he wishes to affect. The judgment, as we have 
provided by seclion 161, can be given for or against any one 
or more of the plaintiffs or defendants. This will save 
the plaintiff from the hazard now encountered in bringing in 
too many parties, except that of paying costs. 

Upon the whole we venture to express- our belief, that we 
have given rules on the subject of parties, which will remove 
many evils now existing, and which will be found neither too 
stringent for suitors, nor too loose for the purposes of sub- 
stantial justice. 

§ 91. Every action must be prosecuted in the name of 
the real party in interest, except as otherwise provided 
in section 93. 

§ 92. In the case of an assignment of a thin^ in ac« 
tion, the action by the assignee shall be without preju- 
dice to any set-off or other defence existing at the time 
of or before notice of the assignment *, but this section 
shall not apply to a negotiable promissory note or bill of 
exchange* 

which one party to a contract may have against the other, 
though an assignment be made. It is conformable in spirit 
to the act passed in 1835, (Laws of 1835, ch. 19*^,) providing 
for a suit by the assignee, in case of the death of the assignor. 

§ 93. An executor or administrator, a trustee of an 
express trust, or a person expressly authorized by statute, 
may sue without joining with him the persons for whose 
benefit the suit is prosecuted. 

§ 94. When a married woman is a party, her husband 
must be joined with her except that, * 
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1. When the action concerns her separate property, 
she may sue alone : 

2. When the action is between herself and her hus- 
band, she may sue or be sued alone. 

§ 95. When an infant is a party, he must appear by 
guardian, who may be appointed by the court in which 
the action is prosecuted, or hy a judge thereof. 

§ ^. The guardian shall be appointed as follows: 

1. When the infant is plaintiff, upon the petition of the 
infant, if he be of the age of fourteen years, or if under 
that age upon the petition of some other party to the suit, 
or of a relative or friend of the infant: 

2, When the infant is deleiidant, upon the petition of 
the infant, if he be of the nge of fourteen years, and ap' 
ply witliin twenty days after the service of the summons. 
If he be under the age of fourteen, or neglect so to apply, 
then, upon the petition of any other party to the action, 
or of a relative or friend of the infant. 

§ 97. All persons having an interest in the subject of 
the action, and in obtaining the relief demanded, may be 
joined as plaintiffs, except as otiierwise provided in this 
title. 

Tliis will enable a surviving parlner and the representative of 
a (lectaEed partner, to bug logelher, whenever Jesirable. 

§ 98. Any person may be made a party defendant, who 
has an interest in the controversy, adverse to the plaintiff. 

Thiswill enable a plaintiff to exhaust in, op.e suit, his reme- 
dies against a surviving partner, anil the representative of a 
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deceased partner. Many other cases to which it appliesi wiU 
readily suggest themselves. 

§ 99, Of the parties to the action, those who are uni- 
ted in interest must be joined as/ plaintiffs or defendtints; 
but if the consent of any one, who should have been join- 
ed as plaintiff, cannot be obtained, he may be made a de- 
fendant, the reason thereof being stated in the complaint. 

Conformable to rule, prescribed by the supreme court, U. S,, 
for suits in equity. 

§ 100. Persons severally liable upon the same obligation 
or instrument, including the parties to bills of exchange 
and promissory notes, may, all or any of them, be inclu- 
ded in the same action, at the option of the plaintiff. 

r 

Conformable to the present statute authorizing suits rgainst 
the diflFtrent parties to bills of exchange and promissory notes. 
Laws of 18325 Chap. 276. 

§ JOl. No action shall abate by the death, marriage or 
otherdisability of a party, or by the transfer of any inter- 
est therein, if the cause of action survive or continue. In 
case of death, marriage, or other disability of a party, the 
court, on motion, at any time within one year thereafter, 
maj^ allow the action to be continued by or against his 
representative or successor in interest. In case of any 
other transfer of interest, the action shall be continued in 
the name of the original party ; or the court may allow 
the person to whom the transfer is made to be substituted 
in the action. 

This will save the necessity of a new or supplemental ac- 
tion. A statute of similar . import in respect to the abate- 




raent of actions in the courts of the UniteJ Slates, by ilealh, 
has existed since 1789. 

^§ 102. WUeu a complete determiuatioa of the contro- 
Ptersy coiinot be had without the presence of other par- 
ties,^the court may order them to be brought in, by an 
amendment of the complaint, or by a supplemental com- 
plaint, and a new sunuiions 



TITLE IV. 

Of tbe place of trial uf Civil A<^lioiis. 

SiCTiOH 103. Certain aclionBlo be trieJ where tbe subject arose oc It sitiuled. 

104. Other aelious, where any parly reiides. 

105. Aclioni may be tried In aaj county unleai defenilEUit objects. 

Tlie law of 1847, changed in some respects the pre-existing 
law as to the place of trial, and of venue, as the distinction has 
since been drawn by the courts. In the class of aclions usual- 
ly denominated transitory., it requires the trial to be had in 
a county where the parties or some of them reside; hut where 
the plainiijfs are not resident in. the state, it follows HBfiti- 
vised Statutes, and permits the trial to be had in the c^nty 

. where the vcuup shall be laid. The subsequent part of the sec- 
tion of that act, (sec. 46,) makes provision for the case where 
the venue is not laid as required by tbe seciion, whereas the 
section nowhere requires the venue to be laid in nny partirtftar 

, county. Some error has manifestly Ofcurred which de- 
.prives the latter part of the seciion of the effect it was intend- 
ed to have. We have retained substantially the provisions in- 
tended by that act, and have further provided, that an action 
may be tried, wherever the plaintiff shall designate the place of 
trial in his complaint, unless the defendant shall, before the 
time for answering expires demand that it be tried in the 
proper county, as required by the f.rst two sections of the chap- 
ter. 
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Thia will enable the trial to be had in New-Yo|rk, for 
lands in Buffalo, where both parties desire it. We see no good 
reason for imposing a restraint upon the convenience of tlie 
parties in this respect. The plaintiff and defendant might both 
reside in New- York, or their witnesses might reside there, or 
other causes might exist, to make that city the most convenient 

§ 103. Actions for the following causes, must be tried 
in the county where the cause or some part thereof 
arose, or in which the subject of the action or some part 
thereof is situated, subject to the power of the court to 
change the place of trial in the cases provided by sta- 
tute : 

1. For the recovery of real property or of an estate 

or interest therein, or for the determination, in any form, 
of such right or interest, and for injuries to real property : 

2. For the partition of real property : 

3. For the foreclosure of a mortgage of real property : 

4. For the recovery of personal property, distrained 
for i^y cause : '^ 

6. For injuries to the person or personal property: 

6. For the recovery of a penalty or forfeiture impo- 
sed by statute ; except, that when it is imposed for an 
oSence committed on a lake, river, or other stream of 
water, situated in two or more counties, the action may 
be brought in any county bordering on such lake, river 
or stream, and opposite to the place where the offence 
was committed : 

7. Against a public officer or person specially appoint- 
ed to execute his duties, for an act done by him in vir- 
tue of his office, or against a person, who by his com- 

[p. & p.] 9 
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mand or in bis aid^ shall do any thing touching the du- 
ties of such officer. 

§ 104. In all other cases, the action shall be tried in the 
county in which the parties or any of them shall reside 
at the commencement of the action ; or if none of the 
parties shall reside in the state, the same may be tried 
in any county which the plaintiff shall designate in hh 
complaint ; subject, however, to the power of the court 
to change the place of trial, in the cases provided by 
statute. 

§ 105. If the county deirignated for that purpose in 
the complaint, be not the proper county, the action 
may, notwithstanding, be tried therein, unless the de- 
fendant shall, before the time for answering expire, de- 
^aiand in writing that the trisd be hud in the proper 
county. 
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TITLE V. 

Of Uic manner of commencing €ivil Actions. 

8XCTI0N 106. Aeti jnSy how commenced. 
107. Summon?^ requisites of. 
103. Notice to be inserted in certain actions. 

109. Complaint to be serveil with summons, except where no personal 

claim is made, in which case notice to be given. 

110. Defendant on whom such notice is served, unreasonably defending*, 

to pay costs. 

111. Notice of pendency of actions affecting title to real property. 

112. Summons, by whom served. 

113. Summons, how served and returned. 

114. When defemlant not found, publication made. 

115. Several defendants, and part only served9 how to proceed. 

116. When service deemed made in such case. 

117. Service how proved. 

§ 106. Civil actions in the courts of record of this 
Mate, shall be commenced by the service of a summons. 

In this title, we have provided a mode, simple and uniform, 
for commencing all civil actions. At present, as is well known, 
there are three modes of commencing a suit at law; by a capiai 
against natural persons; a summons against corporations, and 
a declaration against either, none of them indicating to the de- 
fendant plainly what he is charged with, or what he is expect- 
ed to do. In equity, the suit is commenced by bill and sub* 
poena. We have substituted a summons and complaint in 
all cases ; the service of the summons to be deemed the 
commencement of the suit, and to be accompanied by a 
copy of the complaint, except where, in the case of a de- 
fendani made a party for having a lien on the property which 
IB the subject of the suit, no claim is made against him per- 
sonally, and then a notice of the object of the suit is to suffict. 
The complaint will inform the defendant of the nature «3\d^<vt.<^ 
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ticulars of the demand, and the form of the summons is such 
as to indicate to the defendant precisely what he is required to 
do. 

§ 107. The summons shall be subscribed by the plain- 
tiff, or his attorney, and directed to the defendant, and 
shall require him'-to answer the complaint, and serve a 
copy of his answer on the person whose name is sub- 
scribed to the summons, at a place within the state, to be 
therein specified, in which there is a post office, within 
twenty days after the service of the summons, exclusive 

of the day of service. 

108. The plaintiff shall also insert in the summons a 
notice, in substance as follows : 

1. In an action arising on contract, for tJie recovery 
of money only, that he will take judgment for a sum spe- 
cified therein, if the defendant fiiil to answer the com- 
plaint : 

2. In other actions, that if the defendant Ml to Mir 
swer the complaint, the plaintiff will apply to the court, 
at a specified time and place, (after the expiration of the 
time for answering,) for the relief demanded in the com- 
plaint* 

§ 109. A copy of the complaint shall be served with 
the summons, except, that in the case of a defendant 
against whom no personal claim is made, in an action 
for the partition of real property, or for the foreclosure 
of a mortgage, the plaintiff may, instead of a copy of the 
complaint, deliver to such defendant, with the summons, 



133 

a, notice subscribed by the plaintiff, or his attorney, set- 
ting forth the general object of the action, a brief de- 
scription of the property affected by it, and that no per- 
sonal claim is made against such defendant ; in which 
case no copy of the complaint need be served on such 
defendant, unless, within the time for answering, he shall, 
in writing, demand the same. 

Similar to the rule now existing in equity, in relation to 
mortgage cases. 

§ 110. If a defendant, on whom such notice is served, 
unreasonably defend the action, he shall pay costs to the 
plaintiff. 

§ 111. In an action affecting the title to real property, 
the plaintiff, at any time after the commencement there- 
of, may file with the clerk of each county in which the 
property is situated, a notice of the pendency of the ac- 
tion, containing the names of the parties, the object of 
the action, and a description of the property in that coun- 
ty affected thereby ; and if the action be for the fore- 
closure of a mortgage, the date of the mortgage, the 
parties thereto, and the time and place of recording the 
same. In such case only, shall the pendency of the ac* 
tion be constructive notice to a purchaser or incum- 
iHrancer of the property affected thereby. 

Conformable to 2 R. S. 174, sec. 43. 

§ 112. The summons may be served by the sheriff of 
the county, where the defendant may be found, or by any 
other person, not a party to the action. The service 



filiall be made, and the summons returned, witli proof of 
the service, to tho person whoso name is subscribed 
thereto, with all reasonable diligence. The person sub- 
scribing the summons, may, at his option, by an endorse- 
ment on the summons, fix a time, for the service thereof, 
and the service shall then be made accordingly. 

§ 113. The summons shall be served by delivering a 
copy thereof, as follows : 

1. If the suit be against a corporation, to the presi- 
dent, or other head of the corporation, secretary, cashier, 
or manjging agent thereof: 

3. If against a minor, under the age of fourteen 
years, to such minor personally, and also to his father, 
mother, or guardian, or if there be none within the state,. 
then to any person having the care and control of such 
minor, or with whom he shall reside, or in whose service 
he shall be employed : 

3. If against a person judicia'ly declared to be of 
unsound mind, or incapable of conducting his own af- 
fairs, in consequence of habitual drunkenness, and for 
whom a committee has been appointed, to such commit- 
tee, and to the defendant personally : 

4. In all other cases, to the defendant personally. 
$ 1 14. When the person on whom the service is to be 
made cannot, after due diligence, he found within the 
state, and that fact shall appear by affidavit to the satis- 
faction of the court or a judge thereof, and it shall in 
like manner appear that a cause of acuon eidsXs a?,a.\»st 
poe defendaat, ia respect to whom the Betsvce \a \.o \»e 
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Buminons in two newspapers, which the judge may desig- 
nate, as most likely to give notice to the defendant, and 
. for such length of time, not less than thirty days, as the 
judge shall deem reasonable. In case of publication, 
the judge shall also direct a copy of the summons to be 
forthwith deposited in the post office^ directed to the de- 
fendant, at his place of residence, unless it appear to the 
judge that such resideuQe is neither known to the party 
making the applicatimi, nor can \Vith reasonable dili- 
gence be a^certainr'd by him. Personal service of the 
summofis on the defendant, out of the state, shall be 
Equivalent to publication, and deposit in the post office. 

The provision contained in this section, is, as we think, not 
only right in itself, but necessary, in consequence of the blend- 
ing of legal and equitable jurisdictions. In suits at common 
law, personal service has been heretofore required, while in 
suits in equity, an advertisement has been allowed against ab- 
sent defendants, when personal service could not be mad«< 
Uniformity in this respect is now necessary. We see no rea- 
son, why the rule prevailing in equitable cases, should not be 
extended to all. Such ^ rule prevails in several of the states. 

§ 115. Where the action is against several defendants^ 
any one of whom is actually served v^ith the summons, 

the plaintiff, instead of service of the summon?, actually 
or by publication, on the others^ as provided by sections 
113 and 114, may proceed as follows : 

1. If the action be against several persons, jointly 
indebted upon a contract, he may proceed against the 
defendant served, in the same manner, as at present, 
and with the like effect, unless the court shall otherwise 
direct : 
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2. In an action against defendants severally liable, 
he may amend his complaint, of c6w*se, by striking out 
the name of the other defendants, and may proceed 
against the defendants served. 

§ 116. In the cases mentioned in section 114, the ser- 
vice of the summons shall be deemed complete, at the 
expiration of the time prescribed by the order for publi- 
cation. 

§ 117. Proof of the service of the summons, and of 
the complaint or notice, if any, accompanying the same, 
shall be as follows : 

1. If served by the sheriff, his certificate thereof; or 

2. If by any other person, his affidavit thereof; or 

3 In case of publication, the affidavit of the printer, 
or his foreman, or principal clerk, shewing the same ; 
andjan affidavit of a [deposit of a copy of the summons 
in the post office, if the same shall have been deposited ; 
or 

4. The written admission of the defendant : 

In case of actual service, the certificate or affidavit 
shall state the time and place of the service. 
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CHAPTER I. 

THE COMPLAINT. 

I 

Section 118. Forms of pleadings heretofore existing, abolished. 

119. First pleading to be complaint. 

120. What it must contain. 

§ 118. All the forms of pleading heretofore existing, 
are abolished ; and hereafter, the forms of pleading in 
civil actions, and the rules by which the sufficiency of 
the pleadings is to be determined, shall be those which 
are prescribed by this act. 

As has been already remarked, the change in the mode of 
pleading is the key of the reform which we propose. Without- 
this, we should despair of any substantial and permanent im- 
provement in bur modes of legal controversy. With, it we 
think we can frame a code of legal procedure, simple in its 
construction, easily understood and efficient for all the pur- 
poses of justice. 

The pleadings, we have said, are the written allegations 
of the parties of the cause of action on one side, and the de- 
fence on the other. Their object is three-fold : to present the 
facts on which the court is to pronounce the law 5 to present 
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them in such ii manner, as tbnt the precise points in dispute 
shall he perceivei!, to which the proors may be direcleil; anil to 
preserve the record of the ri^hls iletertnineJ. Nol one of these 
objects is gained by the law of pleading as it now exists in 
this state. They are all evaded. 

Different modes of plemling are used, according as the case 
is of legal or of equitable cognizance. We have already 
explained their history. In a remote period of English 
law, an action was commenced by what was called an original 
writ, issued out of the. chancery, describing britlly the cause 
of action, and returnable before one of the courts of com- 
mon law. It was this which gave jurisdiction to the court, 
the writ being at once a summons to the defendant, and a 
commission to the judges to take cognizance of the case. It 
can be traced to the time of Henry II., and came, it is sup- 
posed, from Normandy, being brought into England at the 
conquest. It certainly was unknown to the Anglo Saxons. 

On the return of the writ to the court of common law the 
pleading commenced. The plaintiff repeated the writ and the 
defendant answered it. The allegalious at first were made orally 
Bnd taken down by the clerk. Oral pleadings were discon- 
tinued about the midiile of the fourtecnih century, but the same 
forms were used as before, and even now the record is framed 
as though the parties or their attorneys made their allegations 
in open court. The record was kept in Norman French until 
the year 1353, from that time until 1730, in Latin, and since 
then, by act of parliament, in English, 

The pleadings were short and simjle at first, but by degrees 
their character in this respect was entirely changed. Many of 
them are now in the yearbooks. Any onewho will look there, 
will see how different were the forms in their origin and in our 
day. 

The original vfrits were couched in set forms. If there hap- 
pened to be no form suitable for the complaint, and the case 
were analagous to a case already provideil for, the clerks in 
chancery were authorized (o form a writ upon the case. But there 
were many causes of complaint for which no writ analagous to 
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one existing could be devised, and in tbe^e the court of chan- 
cery itself, not being straightened by fornjs, undertouk to ad- 
minister the necessary relief. We see then at a glance the 
origin of the difference between the various ■ forms of actions 
at law and between law and equity, The original writs being 
in set forms and classified, created the variety and distinction 
of actions, and these actions being altogether too narrow for 
many cases deserving of remedy, the chancellor supplied the 
deficiency by taking the case into his own hands. 

It will thus be perceived that but for the set forms of the 
common law, there would have beea no occasion for a court 
of equiiy. The one grew out of the other. It will be per- 
ceived, also, that these forms are not indigenous to the Anglo 
Saxons, but were brought from abroad and imposed on them 
by conquest. Our most valued institutions came to us from 
the Saxons. The trial by jury is of Saxon origin, and certain- 
ly is in no way connected with fhe forms of action. 

The actions thus commenced by different writs, continued dif- 
ferent in form throughout their whole duration. Each had rules 
peculiar to itself. At one time it is supposed there were fifty- 
nine of them. They have been gradually reduced, till we have 
now in this state but ten. The principle upon which they rest, if 
principle it can be called, is a fallacy. It is this^ that all ne- 
cessary remedies could be foreseen, a foresight as impossible as 
that of future events. The system has, therefore, been a 
failure, and the enormous growth of the court of chancery 
the consequence. No new action has been devised within the 
last three hundred years ; and the courts of law of republican 
New- York, in the nineteenth century, are administering justice, 
in the forms of the courts of monarcbial England, in the six- 
teenth. 

The narrow rules which the courts applied to the construc- 
tion of the pleadings, requiring the proof to correspond with 
the allegation in the most literal sense, led to repetitions and 
to the use of different counts, as different modes of stating the 
same case. Thus the pleadings came to be that mass of verbi- 
age which they now are. 
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There are many treatises and books of forms, indispensable 
to the lawyer; on iheraoile of pleading and the forms of the alle- 
gations. The rules and the commentaries upon them, form one 
of the most technical and abstruse branches of the law ; a 
science as some persons delight to call it. It has been praised 
as a logical and useful science. We are more disposed to pro- 
nounce it a system of dialeciics, very fit for the schoolmen with 
whom it originated, but unfit for the practical business of life. 

So unfit has it been found, that in instancts almost num- 
berless, the legislature and the courts have departed from 
it and gone to the olber extreme. Thus the rule, which for the 
sake of singleness of issue allowed but one answer to one plead- 
ing, was cbiinged by the statute of Anne, so as to allow as 
many pleas as the party desired, and by our Revised Statutes 
still further, so as to allow different replications to the same 
plea. A form of plea was devised which in many cases would 
virtually deny every material allegation of the declaration with- 
out disclosing any particular defence. The courts from time 
to time have admitted new defences under these general issues, 
and still further to encourage them, a statute has been passed 
allowing the defendant to plead the general issue, and with it 
give notice of any defence, which he could not otherwise in- 
troduce under such issue. And more than that, the legislature 
allows public officers when prosecuted for official rets, to plead 
the genera! issue and give any defence in evidence without no- 
tice. This is gross inconsistency i for if special pleading pro- 
motes justice, it should be adhered to inflexibly, while if it de- 
' feats justice, all parties sbould be freed from its shackles. 
This statute, therefore, is not only abhorrent to our ideas of 
equality before the law, but it passes sentence of condemnation 
upon the fundamental rule of pleading. 

Besides the general issues, we have geniral declarations, 
or in technical language, common counts. These have been 
so contrived as to give no information of the particulBr de- 
mand. They also have been encouraged by the courts and 
numberless demands allowed to be proven under them. The 
extent to which they are used is shown by the fact, that out 
of 89 cases taken at random from the records of tbe courts, IS 
had the common counts alone, and 42 other the same counts, 
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wkh copy of note or btll of exchange annexed. Thus, there 
has been a constant struggle of the pleaders and the courts, to 
evade their own rules. They made them and they defend them 
as the means of eliciting the precise point in dispute, and they 
seek every means in their power, to conceal it under the most 
general allegations. 

In truth the arguments of those who defend the present sys- 
tem destroy each other. One is the advantage of having the 
question of fact drawn out so precisely, that the court and jury 
may see what they have to try, and the parties be prepared 
with their proofs ; the other is the advantage of having the 
facts stated in so general a form, that the allegations shall cover 
any state of facts that may appear on the trial, or in other 
words, the advantage of having no question of fact drawn out 
by the pleadings at all. 

Having thus explained the system now existing in this 
state, we are tempted to ask, what good purpose it serves 1 
Can any one tell the benefit, that arises from the division 
of actions into covenant, debt, trespass, case, replevin! 
What motive is there for one form of action when a note 
is sealed, and for another when the note is unsealed 1 Is 
there a reason, why the allegations of the parties should not be 
made in language, which themselves understand 1 Is there a 
reason, why they should not be true ? There is no magic in 
forms. Since the facts give the right to relief, it must be pro- 
per, that they should be stated as they exist. It is impossible, 
that there can be a good reason, why they should be stated 
untruly, or in any other language, than that in which they will 
be explained to the court and jury on the trial. 

In place of the system which we have thus explained, 
we propose one that appears to us natural and simple, 
easily understood, and capable of effecting every good object, 
which any system can effect. We propose, that the plaintiff 
shall state his case according to the facts, and ask for such re- 
lief as he supposes himself entitled to ; that the defendant 
shall by his answer point out his defence distinctly. This 
form of allegation and counter allegation will make the par- 
ties disclose the cause of action and defence, so that IVlc^ 
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may ench come to the trial prepared with the heccBsary proofs. 
If the defendaat iu brs answer allege a matter not referred 

to in the complaint, but whiuh he insists constitutes a defence, 
the plaintiff may reply to the new matter. But there the 
pleadings close. Should the reply contain newmaller, it is tohe 
deemed denied by the defendant either ab.soltilely or as capable 
of being explained away, and therefore, not havir.g the effect in- 
tended. So that when the reply does not contain new facts, we 
have a real Issue; when it does so, wehave, a constructive issue, 
just such an one in fact as we now have, when rton est factum 
is pleaded in covenant, with notice of special matter. We con- 
ceive that taking the cases togctlier, it is better to slop with 
the reply. There would scarcely ever happtn a case, where it 
■would be of any use to go further, were the parties at liberty to 
do so. By the time the reply is made, the facls will have 
been so developed, as to leave no doubt of tbe prec'se point in 
dispute. If the right to go further, however, were given, it would 
be liable to abuse and frequently cause delays. In chancery no 
pleading is allowed beyond the replication. In Louisiana none 
is allowed beyond the answer. 

In certain cases, we have allowed a demurrer to ihe complaint, 
as being tbe shortest way to dispose of the objection, 
■which the defendant has a right to take. But we have SO 
guarded it, that we think it can scarcely be abused ; and we 
have not permitted a demurrer to an answer or reply in any 
case. 

The system of pleading, which now exists has become bo 
vexatious and oppressive, and the one which we propose appears 
to usao favorable to the rigbls of the parties, and the accelera- 
tion of justice, that we might perhaps have contented ourselves, 
with presenting to the legislature and the people (he two systems 
siile by side. But we are unwilling to leave any objections un- 
nnswered, and will therefore, examine such as have been men- 
tioned or have occurred to us. 

It has been been said, that the mode of pleading by com- 
plaint, answer and reply, is incompatible with a trial by jury. 
We cannot assent to this position. In the first place the ex- 
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perience of Louisiana and Scotland is decisiye. In Louisiana 
the only pleadings are petition ^nd answer. These are laid 
before the jury, who endorse their verdict upon the petition. 
All civil causes are tried by jury, when either party desires it 
We have heard of no complaint, that the issues are not well 
defined, or that the juries cannot perform their appropriate 
functions. 

In Scotland, trial by jury in civil cases^ has existed since 
1815. The pleadings are ur.iform and are contained in 
the summons and defence. Thereupon, issues are framed and 
stated in short questions, under the direction of a clerk of the 
court. 

In the next place it there were no experience to which we 
could appeal, we should still arrive at the same conclusion. We 
think the prevalent idea that nothing but common law issues 
are fit for a jury, is a mere illusion. It is assumed, that the 
production of the issue in that mode, disentangles the case, 
lessens the number of questions of fact, and separates them 
from the questions of law. The assumption appears to us un- 
founded. 

It is by no means clear, that the production of an issue ac- 
cording to the course of the common law, does reellly lessen 
the number of questions of fact. The declaration may contain 
any number of counts, each containing a distinct cause of 
action, or the same cause of action in different forms. If 
there be the same plea to all the counts, there will be as many 
issues as counts. But the defendant may present as many 
pleas to each count as he pleases, and the plaintiff, with 
leave of the court, as many replications to each plea, as he 
may happen to have answers to it. Suppose then, .what fre- 
quently happens, that a declaration contains five counts, that 
there are three pleas to each count, with but a single replication 
to each plea. Here are fifteen issues : and if there be two repli- 
cations to each pica, there will be thirty. In the case of the 
People Against the Kingston and Middletown Turnpike Com- 
pany, (23 Wendellf 193,) there were thirty replications to the 
plea. Indeed, the effect 6t the system has been, to T^vKft.^"^ 
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issues upon verbal distinct'.ons, and thus far to increase rather 
than diminish the number of questions. 

Disentangling the questions and separating those of fact and 
of law, is rarely effected by the present system of pleading at 
common law. The severest application of the rules, when they 
have developed the issues, will be found, on a strict analysis, to 
have brought out only complex questions, comprehending others 
less general, of fact and of law. This is necessarily so, so long 
as the pleadings state the conclusions pf fact, instead of the 
facts themselves. The issues of tender, payment, fraud, release, 
marriage, devise, property, in trover, or replevin, or title in 
trespass, or ejectment, are all complex questions, involving the 
decision of other and subordinate ones. 

It will hardly be possible to reduce questions to all their 
elements before trial. What ultimate questions may arise, can- 
not be known till the evidence is disclosed. The most skilful 
pleading will lead only to an approximation greater or less ac* 
cording to the nature of the original questions. And it is for 
the reason that our issues do thus present complex questions, 
both of law and fact, that the jury is permitted, in all cases, to 
find a special verdict setting forth in detail the facts, tending to 
prove or disprove the affirmative of the issue, and referring the 
conclusion from these facts to the court. 

The trial is now the only place where there is any thing 
analagous to the ancient oral pleading. That was in the pre- 
sence of the court, and rested under its supervision, being in 
fact nothing more than the forming of an issue by the judge 
from the respective allegations of the parties. Indeed our sys- 
tem had its origin in a practice now obsolete. When the pre- 
sence of the judge was withdrawn, it lost an essential part of 
its real character. Its present substitute is the trial. There the 
plaintiff opens his case and calls his witnesses, the defendant 
does the same; when the testimony is finished, the defendant 
goes over his case again, and makes his statement of the points 
and of the evidence. The plaintiff follows with his. There- 
upon the judge charges the jury. Then comes the true analy- 
sis of the case ; the development of the real points in the con- 
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troversy, wbich no system of special pleading can dispense 
with. 

We hope we have shown, that there are no substantial advan- 
tages derived from the present system of pleading. How great, 
.on the other ha^d, are its disadvantages 1 

First. The present pleadings are many of them imtrue. 
The declaration in trover is almost always false. The common 
counts and general issues in assumpsit are generally false. So 
are the statement of the venue^ and the averments of time and 
place, in most of the actions. We need not go into further par- 
ticulars to show, that truth, which ought to be the first essential 
in the proceedings of courts of justice, is not only disregard- 
ed generally, and upon system, but that the disregard of truth 
is forced upon the parties by the present system of pleading. 

Not only is tliis an evil of itself, but it would prevent our ap- 
plying to pleadings that test, which we propose to apply, that 
of a verification by the oath of the party. Such a verifltation 
appears to us desirable, both as a means of preventing ground- 
less suits and defences, and of compeling the parties respec- 
^.tively to admit the undisputed facts ; but it is obviously im- 
possible, unless the forms of action are abolished, and a system 
substituted, which shall enable the parties to state truly the 
facts, constituting the cause of actios or defence. 

Second. The present system of pleading cannot be retain- 
ed, unless we retain also the distinction between legal and 
equitable remedies. The wit of man could never assimilate 
the action of trover and a suit in equity. The question then 
really comes to this : Shall the separate systems of law and 
equity be continued, or shall they be blended in a uniform 
mode of proceeding } On our part, we have no difficulty in 
answering, that thiey should be blended. "We thinic .that the 
present constitution of the state indicates it, that the people 
expect it, and that the highest policy requires it. 

When, at the late revision of the constitution, the people 
vested the two jurisdictions in one court, they could scarcely 
have intended that the two should be ke^\. &&\Aik^X. \l ^^ ^Sa^ 
[p. A pj 10 • 




why WPre the two vested id one court 1 All experience shows, 
that division of labor is most favorable to success, and if 
there are always to be two distinct systems, one of law and 
the other of equity, it were far better that they should be con- 
fided to distinct hands. The people, however, we are per- 
suaded, had other views. They united the two in one hand, 
that it might be seen that the division itself was no longer 
necessary. 

The objections to separate systems of remedies, are first, the 
difficulty of fixing always the limits of the respective jurisdic- 
tions; and secondly, the frequent necessity of using both to 
determine one controversy. 

Shall we be told, that the jurisdictions are clearly defined, 
and that, if mistaken, it must be the fault of the parly t Every 
person conversant with the subject, knows that it is often one 
of great doubt, and that the courts themselves are involved in 
contradictory decisions. The other objection to the two juris- 
dictions is still stronger. It cannot be wise to keep the ma- 
chinery of justice so imperfect that one court shall not be able 
to decide the whole of a cause. Every bill that is filed in aid 
or defence of a suit at law, and every creditor's bill is a wit- 
ness against our legal estahlishment Though courts of equi- 
ty have a rule, that when they have acquired jurisdiction 
for one purpose, Ihej will retain it, so as to do complete 
justice between the parties, there are instances where a party 
is sent to law, after having obtained all that a court of equity 
could give him. So are there numerous instances, of parlies 
driven into a court of equity to obtain adequate relief, after 
having exhausted all the powers of a court of law. And it has 
eveji happened, that there were diEFerent portions of the same 
claim, of which one belonged to a legal, and the other to an 
equitable tribunal. 

The change which we propose in the system of pleading is 
radical, as it ought to be, and permanent. We are persuaded 
it will accomplish a great good. It cannot injure the substan- 
tial rights of any party. No rule of law, by which rights and 
wrongs are measured, will be touched, the object and effect of 
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the change being only the removal of old obstructions, in the 
way of enforcing the rights, and redressing the wrongs. 

§ 119. The first ^eii^g on die part of the plaintiff, is 
the complaint. 

§ 130. The complaint tshall contaki : 

1. The title of the cause, specifying ihe name of the 
court in which the action 10 brought, ithe name of the 
eponty in which the plaintiff desires the trial to lie had, 
«ii4 the naines of the parties to the action, plaintiff and 
defendant : 

2. A statement of the facts constituting the canae ^ 
action, in ordinary and concise language, without repeti- 
tion,and in such a manner as to enable a person of com- 
mon understanding to know what is intended : 

3. A demand of the relief, to which the plaintiff sim- 

• ' ■ ^ 

poses himself entitled. If the recovery of money be de- 
manded, the amount thereof shall be stated. 



CHAPTER n. 

THE DEMURRER. 

8XCTI0N 121. Defeoduit lo ilemar or aaswer. 

122. When ulerendaal may ilenuir. 

123. Demurrer muet specify grounds of objection to compUint. 

124. After demiirrer plaintiff may amend within twenty dayj, 

125. Bow lo proceed if complaint be amended. 

126. Objeclioo not appearing oncompUint may be taken by anjwer. 

. 127. If neilher, defenilanl detnied to hare naived it except as to ja- 
rinticllon and cinH of action. 

■' § 121. The only pleading on the part of the defendant, 
is either a demurrer or an answer. It must be served 
within twenty days after service of the copy of the com- 
plaint. 

§ 122. The defendant may demur to the complaint, 
when it shall appear upon the face thereof, either : 

1. That the court has no jurisdiction of the person of 
the defendant, or the subject of the action ; or 

2. That the plaintiff has not legal capacity to sue ; or 

3. That tliere is another action pending between the 
same parties, for the same cai:se ; or 

4. That there is a defect of parties, plaintiff or de- 
fendant i or 

5. That several causes of action have been improperly 
united ; or 

6. That the complaint does not state facts sufficient 
to constitute a cause of action. 

$ 123. The demurrershall distinctly specify the grounds 
of objection to the complaint. Unless it do so, it may 
be disregarded. 
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§ 124. After a demurrer, the plaintiff may amend, of 
course, and without costs, within twenty days. Upon the 
decision of the demurrer, the court may, if justice re- 
quire it, allow the plaintiff to amend, or the defendant 
to withdraw his demurrer and to answer. 

§ 125. If the complaint be amended, a copy thereof 
most bo served on the defendant, who must answer it 
within twenty days, or the plaintiff upon filing with the 
clerk an affidavit of the service, and of tha defendaat'k 
ojmssion, may proceed to obtain judgment^ as provided 
by section 202, but where an application to the court for- 
judgment is necessary, eight days notice thereof must be 
given to the defendant 

.. § .126. When any of the matters enumerated in sec- 
tion 122, do not appear upon the face <^ the complMnV 
the objection may be taken by answer. 

§ 127. If no such objection be taken, either by demtir- 
rer or answer, the defendant shall be deem<^ to' havis * 
waived the same, excepting only the objection to the ju- 
risdiction of the court over the subject of the action ; and 
the objection that the complaint does not state facts 
ficient to constitute a cause of action. 



CHAPTER in. 

THE ASSWEK. 

iuenoK. tSg. Answer whal Eo coatain. 

129. May Eel forth all llie grounds of ilefcnoe, 

130. If Qo reply anil Judgmenl on answer, plaioliff may amend, 

§ 128. The answer of the defendant shall contain : 

1. In respect to each allegation of the complaint con- 
troverted by the defendant, a specific denial thereof, or 
of any knowledge thereof sufficient to form a belief; 

2. A statement of any new matter constituting a de- 
fence, in ordinary and concise language, without repeti- 
tion, and in such a manner as to enable a person of com- 
mon understanding to know what is intended. 

§ 139. The defendant may set forth in liis answer, as 
many grounds of defence as he shall have. They shall 
be separately stated, and may refer to the causes of ac- 
tion which they are intended to answer, in any manner 
by which they may be intelligibly distinguished. 

§ 130. If the answer set up new matter which is not 
replied to as provided in the next section, and the action 
be tried on complaint and answer alone, and judgment 
be given thereon for the plaintiff, the court may permit 
the defendant to withdraw or amend the answer, upon 
Buch terms as shall be just. 
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SacTitM; 1131. Replr^ Whelk t6 Bre fnit Uk. and WlUef to ^MitaU. 

5 13L When the answer shall contain new matter, 
the plaintiff may within twenty days, reply to it, denying 
particularly each allegation controverted by him, or any 
knowledge thereof sufficient to lorm a belief; and he may 
allege, in ordinary and concise language, without repeti- 
tion, and in such a manner ais to enable a persCin of com- 
mon understanding to know what is intended, any n^ w mat- 
ter not inconsistent with the complaiiit, in ayoidmce of 
tkt aii«lwer« 

The reply is introduced, in order to give the defendant the 
benefit of having the allegations in lus answer^ whieh thef ^li&- 
tiff does not deny, taken as true, in the same manner as those 
of the complaint liot denied in the answer. 

It is also just that the plaintiff s&orid apprf^ ih€ ddSeflidifat 
of any matter he iati^nds to set uj^ in ayoidanoe of the anvirap* 

In most csRses the issue will be comple/te without t reply. < It' 
will only be necessary, where there is new mattcfr in the answer^ 
the truth of which the plaintiff controverts. It has been often 
suggested, in regard to the old system of chancery practicoi t&at 
if the plaintiff were bound to specify in hid ifeplreatioii, the ps^ 
ticular ports of the answer he intended to contifoTe#t, it wduMf 
narrow the issue and save much testimony. 




CHAPTER V 

GENERAL RULES OF FLEADINO. 

BectIOK 132. Ko pleading but complaint, ilcmnrrer, aaawcrimd reply. 

ir tnallen judicially noLiceil. 



135. 



137. 



Need not alate presamptioas or Law, 

How to stale an account. 

To be liberally cans! rued. 

Irrelevant aail reilondaul matter to be stricken out. 

JodgmenlB, how 1o he pleaded. 

Comliliooa precedent, how to be pleaded, 

Prirate HBlutG<i, bow to be pleaded. 

Libel and alander, how slated in complaint. 

What answer may contain, in such cases. 

What causes or action may be joined in llie same action. 

Altesulioii not denied, lo be deemed Irue. 

These rules perhaps sufficiently explain themselves. Their 
object is, to dispense with unnecessary slalements, to require 
conciseness, and to unite in one action, a1I the controversies 
between the same parties which can be conveniently disposed 
of together. 

§ 132. No other pleading shall be allowed, than the 
complaint, demurrer, answer and reply. 

§ 133. Every pleading must be subscribed by the 
party, or his attorney, and the complaint, answer and re- 
ply, must be verified by the party, his agent or attorney, 
to the effect that he believes it to be true. But the veri- 
fication may be omitted, when the party would be privil- 
eged from testifying, as a witness, to the same matter. 
And no pleading, verified as herein required, shall be 
used in a criminal prosecution against the party, as proof 
of a fact admitted or alleged in such pleading. 

By the verification of pleadings in the qualified manner here 
proposed, several important advantages are gained. The sys- 
tem of pleading heretofore in use, has encouraged, if it has not 
k absolutely required, fictitious slalements, until men other- 
B 'Wise scrupulous, have lost sight of all limits of veracity Id 
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the character of their allegations in pleading. It is de* 
signed to bring back to legal allegations, made in solemn form 
in writing, at least the same regard to truth, that prevails be- 
tween members of society, in their daily communications to one 
another. It is not required of a party, that he state absolutely, 
that the matters pleaded are true, inasmuch as his knowledge 
may not extend to the whole case; but it is intended to put him 
upon his veracity, and to require him to state nothing, that 
he does not believe to be true. 

It will have a beneficial effect, under the rule provided in sec- 
tion 114, that matters alleged by the one party, and not denied 
in the pleading of his adversary, shall be taken as true. By 
this means the issue is narrowed down to the real matter in 
controversy between the parties, and all the facts in the case, 
about which, out of court, there is no real difference, are esta- 
blished on the trial, without the trouble and expense of calling 
witnesses. 

It often happens that witnesses are dead, or absent, and in 
such case the verification required to the denial, may save the 
right of action. It is true, that an unconscientious man might 
tell his attorney a falsehood, and induce him to believe it, and 
. to swear to the pleading, yet under the present system, without 
oath, the most scrupulous man does not hesitate to plead the 
general issue, which often includes a denial of what he 
would not deny in conversation. Under the present system, 
also, the defendant is obliged to swear that he believes he has 
a good defence, before he is permitted to defend on the trial. 
If this be just, it cannot be wroDg to require the same oath of 
both parties, at an earlier stage of the action, and before 
they have put a falsehood in their pleading on the files of the 
court. 

§ 134. Neither presumptions of law, nor matters of 
which judicial notice is taken, need be stated in a plead- 
ing. 

§ 135. It shall not be necessary for a party to set forth 
in a pleading, the items of an account therein allegi&d^ 
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where they exceed twenty in number ; but he shall de- 
liver to the adverse party, within ten days, after a de- 
mand thereof in v\ riting, a copy of the account verified 
by his own oath, or that of his agent, or attorney, to the 
effect that he believes it to be true, or be precluded from 
giving evidence thereof, 

§ 136. In the construction of a pleading, for the pur- 
pose of determining its effect, its allegations shall be 
liberally construed, with a view to substantial justice be- 
tween the parties. 

§ 137. If irrelevant or redundant matter be inserted 
in a pleading, it may be stricken out, on motion of any 
person aggrieved thereby. 

§ 138. In pleading a judgment, or other determination 
of a court, or officer of special jurisdiction^ it shall not be 
necessary to state the facts conferring jurisdiction, but 
such judgment or determination may be stated to have 
been duly given or made. If such allegation be contro- 
verted, the party pleading shall be bound to establish on 
the trial, the facts conferring jurisdiction. 

§ 139. In pleading the performance of conditions pre- 
cedent in a contract, it shall not be necessary to state 
the facts, showing such performance; but it may be 
stated generally, that the party duly performed all the 
conditions on his part ; and if such allegation be contro- 
verted, the party pleading shall be bound to establish, 
on the trial, the facts showing such performance. 
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§ 140. In pleading a private statute, or a right derived 
therefrom, it shall be sufficient to refer to such statute, 
by its title and the day of its passage, and the court shall 
thereupon take judicial notice thereof. 

§ 141. In an action for libel or slander, it shall not 
be necessary to state in the complaint, any extrinsic 
facts, for the purpose of showing the application to the 
plaintiff, of the defamatory matter out of which the cause 
of action arose ; but it shall be sufficient to state gene- 
rally, that the same was published ^ or spoken concerning 
the plaintiff, and if such allegation be controverted, the 
plaintiff shall be bound to establish, on the trial, that it 
was so published or spoken. 

§ 142. In the actions mentioned in. the last section, 
the defendant may, in his answer, allege both the truth 
of the matter charged as defamatory, and any mitigating 
circumstances, legally admissible in evidence, to reduce 
(he amount of damages j and whether he prove the jus- 
tification or not, he may give in evidence the mitigating 
circumstances. 

The last two sections are designed to simplify the rules of 
pleading in libel and slander, in particulars in which the pre- 
sent rules are full of inconvenience and injustice. 

Where the defamatory matter does not refer directly to the 
plaintiff, but is connected with him by extrinsic facts, these 
facts must be set forth by way of preface or inducement; and 
so technical has this rule become, that it is frequently very 
difficult in pleading to show this connection to the satisfaction 
of the court. The real question is, was the plaintiff intend- 
ed by the defamatory charge? This, it seems to us, 
sbould be matter of evidence, and not of pleadia^^. T^^ 
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rule, as laid down in a leading case, in our courts on 
the subject, {Miller v. Maxwell j 16 Wend. 9y) requires 
that the extrinsic facts should be so stated as that when 
read in connection with the defamatory charge, and with the 
innuendoes connecting it with the introductory matter, the con- 
clusion will be inevitable, that the plaintiff is the person intend- 
ed to be slandered. The difficulty of doing so is illustrated in 
the case just cited. There the plaintiff, in an action for libel, 
averred, by way of innuendo^ that the defendant, in attributing 
the authorship of a printed article to a celebrated surgeon of 
whiskey memory^ or to a noted steam doctor^ meant the plain- 
tiff; audit was held, notwithstanding the innuendo^ Xh^i the 
declaration was bad, for the want of an averment in the intro- 
ductory part thereof, that the plaintiff was generally known by 
these appellations, or. that the defendant was in the habit of 
applying to him these opprobrious epithets. And in a more 
recent case,(ry/er v. Tillotson^ 2 Hilly 607,) where a declaration 
for a libel alleged that the plaintiff was the editor of a news- 
paper called the Ogdensburgh Timesj and that the defendant 
published of and concerning him, as editor of the said paper, 
the following words : " We shall, from time to time, &c., not- 
withstanding the denial of the ribald convict and recorded 
' libeller who edits the Timesj (meaning the plaintiff the editor 
of the aforesaid newspaper,) called the Ogdensburgh Times,'' 
&c , it was held, that the declaration was bad, as it contained 
no sufficient averment showing that the libel referred to, and 
was intended to designate the plaintiff. 

The rule proposed in section 142, is intended to remedy 
what we suppose to be a most flagrant injustice to the de- 
fendant in actions of this nature. By the existing law, if the 
defendant plead or give notice of truth in justification, he is 
precluded, not only from giving any evidence in mitigation of 
damages, but from availing himself for that purpose of any 
facts shewn under his plea of justification, (though they estab- 
' ' lish the utmost probable cause for making the charge, and the 
entire good faith of the defendant in doing so,) if the proof 
fall short of a strict technical justification. And not only this, 
but it is the well settled rule, and juries are uniformly so in- 
^'' ^-structedy thni the fact of his pleading or giving notice of a 
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justification, is, of itself, evidence of mtilice, and must be ta- 
ken into view in enhancing the damages. We can see no rea- 
son why in this, more than in any other case, an arbitrary rule 
should be interposed, by which the defendant should be de- 
prived, not only of the benefit of, but should actually be pre- 
judiced by, a partial defence. Besides, the rule as proposed, 
seems necessary under our system of pleading, by which the 
general issue, as now understood, is taken away, and which 
allows the defendant to plead as many grounds of defence as 
he may have. 

§ 143, The plaintiff may unite several causes of actaon 
in the same complaint, where they all ariise out of, 

I . Contract, express or implied ; or, 

2. Injuries by force, to person or property ; or, 

S. Injuries vdthout force to person or property ; or, 

4. Injuries to character ; or, 

5. Claims to recover real property ; with or without 
damages, for the withholding thereof; or, 

* ' 6. Claims to recover personal property, with or without 
damages, for the withholding thereof; or, 

7. Claims against a trustee by virtue of a contract or 
by operation of law. 

But the causes of action, so united, must all belong to 
one only of these classes, and must equally affect all 
the parties to the action, and not require different places 
of trial. 

§ 144. Every material allegation of the complaint, not 
specifically controverted by the answer, as prescribed in 
section 128 ; iand every material allegation of new mat- 
ter in the answer, not specifically coatrovetted \^^ \3fi£^ 
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ply, M prescribed in section 131, shall for the parpc^es of 
the action, be taken as true. But the allegation of new 
matter in a reply, shall not in any respect conclude the 
defendant, who may on the trial avail himself of any valid 
objection to its sufficiency, or may countervail it by proofs, 
either in direct denial or by way of avoidance. 

CHAPTER VI. 

MISTAKES IN PLEADING, AND AMENDMENTS. 

Sectiov 145. Material Tariances^ how provided for. 

146. Immaterial variances, how provided for* 

147. What to be deemed vaiiancet. 

148. Amendm^ts by the pmij, 

149. Amendments by the court. 

150. When Veal name unknown^ fictitions name may be ocedy .wg4 aniended 

afterwards. 

151. No error or defect to be regarded, unless U afiect substantial riffats. 

152. Supplemental complaint, answer and reply. 

To thai class of objectors, who assert, that the pleadings, we 
propose, will sometimes prevent a party, from proving the leal 
state of his case, when it was imperfectly known to him at iLe 
commencement of the action, or imperfectly explained to his 
counsel, we present these sections as an answier. No person, 
under our system, need be turned out of court, or lose his rem- 
edy for variance of any kind. The first three sections provide for 
variances discovered at the trial; and the rest provide a means 
of amendment of the most liberal character; as liberal, indeed, 
as we could devise. 

§ ] 45. No yariance between the allegation in a piec- 
ing and the proof, shall be deemed material, unless it 
have actually misled the adverse party, to his prejudice, 
in maintaining his action or defence, upon the merits. 
Whenever it shall be alleged, that a party has been (K> 
misled, that fact shall be proved to the satisfaction of the 
wmt, hy affidavit^ sfaeM^ing in what respect he has been 



Misled ; and thereupon, the court may order the pleacUng 
fo be amended, upon such terms as shall be just 

- 4 1"^^' Where the variance is not material, as provide4 
in the last section, the court may direct the &ct to he 
found according to the evidence, or may order an imme- 
diate amendment, without costs. 

§ 147. Where, however, the allegation of the cause 
of action or defence to which the proof is directed is 
unproved, not in some particular or particulars only, but 
in its entire scope and meaning, it shall not be deemed 
a case of variance, withiil the last two sections, but 
a failure of proof 

$ 148. Any pleading may be amended by the party of 
course, without costs, and without prejudice to the pro- 
ceedings already had, at any time before the period for 
answering it shall expire. In such case a copy of the 
amended pleading shall be served on the adverse party. 

§ 149. The court may, at any time, in furtherance of 
justice, and on such terms as may be proper, amend any 
pleading or proceeding, by adding or striking out the 
name of any party, or a mistake in any other respect, or by 
inserting other allegations, material to the case, or by 
conforming the pleading or proceeding to the facts proved, 
whenever the amendment shall not change substantially 
the cause of action or defence. 
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§ 150. When the plaintiff shall be ignorant of the name 

of a defendant^ such defendant may be designated in any 

pleading or proceeding, by any name ; and when his true 

name shall be discovered, the pleading or proceeding 
may be amended accordingly. 

§ 151. The court shall, in every stage of an action, 
disregard any error, or defect in the pleadings or pro- 
ceedings, which shall not affect the substantial rights of 
the adverse party ; and no judgment shall be reversed or 
affected by reason of such error or defect. 

§ 152. The plaintiff and defendant respectively, may 
be allowed, on motion, to make a supplemental complaint, 
answer or reply, alleging facts material to the case, oc- 
curring after the former complaint, answer or reply. 



TITLE VII. 

Oi the proTi§ional remedlei in clrU Mtl^NMU 

CHAFTZR I. ARRS8T AKD BAIL. 

n. Claim and dxlxtsrt ov vnuKnrAZ. 'vftownir* 
m. Injukctiok. . . . < 

IT. Othzb protisional Rmjn>xi8« 

« r- ■ 

Provisional remedies are those which are applied . before 
judgment, with a view of rendering, it «0!^toiil| whaAerer it 
. may be. 

The provisions of this title need little explanation. The first 
chapter is a substitute for all the present statutes, .providing 
for the arrest of persons upon civil process, before execution. 
We have adhered generally to the principle of the existing 
laws, although, in some rrspects, we have restricted the right 
of arrest, particularly by requiring in all cases an order of a 
judge, and in most cases, an affidavit that the defendant is not 
a resident of the state, or is about to remove from it. We 
have also provided, that, before an arrest, the plaintiff must give 
security to pay the defendant's costs, and whatever damages he 
may sustain by the arrest. We have also proposed, that the 
defendant may make a deposit of money in all cases, instead' 
of giving bail. .! . .: 

It is also a part of our plan, thrt the provisional remedies' 
should be applied at any time, during the progress of the suitV 
and not alone at the commencement, as must now 6e done,.. 
Cases often arise* not foreseen at the commencement of the 
action, in which justice requires the arrest of the defendant or 
« the delivery of personal property, or an injunction. The writ; 
of ne eopeo/, or equitable bail, we propose to abolish, as unne- 
cessary under our system. 

/p. &. pj 11 
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CHAPTER I. 

AKR£ST AND BAIL. 

BmvrWK 153. No pertoa to be arretted, exeept m preteribed bj^thif ast. 
154. CaBeg in which defendant may be arrested. 
165. Order for arrett^ how obtaiaed« 

156. Affldayit to obtain order^wtatifo^etataiii. 

157. Seeontj by plaintiff^ on obtaininif order. 
16t. Qrder^ wlMA Made and Ha teau 

159. AflkbkTit and older to be deliTered to •heri£^ and eopy to be iriT«i t» 
defendant. 



161. Defendant, how diaehaxfed. 
182. Undertakhiir •* tea* 
. 1^ {Surrender of defiendant. 

166. Bail, how proceeded againaL 
Ml. Ball> how exoBemtetf. 

167. Delivery of order of arrest and nndertaking to plaintil^ and hit sijaoU 

tion of the undertaking. 

168. Notice of justification. 
109. Qoalificationt of ball. 

172. Deposit of money with Sheriff. 

171. Payment of saaie into eoivt by (riiMlft 

174. Sobftituting bail* for deposit 

176. Money deposited, how applied. 

176. flharlff when liable as bail ; and his discharge firom liability. 

TTT. Piooeediags on Judgment i^gainat sheriit 

178. BaU liable to sheritl 

ij^ I ICotien to vacate order of arrest, or rednee baiL 

$ 153. No person shall be arrested in a civil action, ex- 
cept as prescribed by this act ; but this provi^on shall 
not affect the act to abolish imprisonment for debt, and 
to punish fraudulent debtors, passed April 26, 1831, or 
any act amending the same, nor shall it apply to pro- 
ceedings for contempts* 

§ 154. The defendant may be arrested, as hereinafter 
pree^ribed, in the following cases : 

1. in an action for the recovery of damages,^ on a 
caiwe of action not arising out of coivtract 



t. in an action (br a fine or penalty, or on a pponuia 
to marry, or fbr moneys eoilected by a public officer^ ot 
by an attorney, golieiCor or counsellor, in the courae of 
bis employment as such, or by any person ui a fidni*^ 
ciary capacityr or for any pisooiiduot pr n^l««t i^ 

office, or in a professional emoloyment 

3. In an action to recover the possession of person- 
al property unjustly detained, where the property shall 
not have been delivered to the plaintiff or security given 
therefor, as provided in the next chapter. 

But no female idiall be arrested in an action arising 
on contract, or in any other action, ejEcept for a wiUbl 
injury to person, character or property. 

§ 155« An order for the arrest of the defendant^ mqst 
be obtained from a judge of the court in which the ac- 
ti<m is brought, pr from a county jifdgp. 

§ 156. The order may be made, where it shall ^pear 
to the judge by the affidavit of the plaintiff, or of any 
other person, that a sufficient cause of action exists, and 
(excepting in the cases mentioned in the second subdi- 
vision of section 1540 ^^ ^^ defendant is pot a rest* 
dent of tae state, or is about to remove therefirom* 

§ 157. Before making the order, the judge shall require 
a written undertaking, on the part of the plaintifl^ with or 
without sureties, to the effect, that if the defendant re* 
cover judgment, the plaintiff will pay all costs that may 
be awarded to the defendant, and all damages which he 
nifty m^t^ by f&^wm Pf (hei w^U 90t eneeeding the 




two hundred and fifty dollars. If the undertaking be 

executed by the plaintiff, without sureties, he shall annex 

thereto an affidavit that he is a resident and householder 

or fireeholder within the state, and worth double the 

Bom specified in the undertaking, over all his debts and 

liabilities. "*"'" 

»• 

§ 158. The order may be made at (he time of com- 
mencing the action, or at any time afterwards, before 
judgment. It shall require the sheriff" of the couutjT 
where the defendant may be found, forthwith to arrest 
him and hold him to bail in a specified sum, and 
to return the same at a time and place therein men- 
tioned, to the plaintiff" or attorney by whom it shall be 
Bubscribed or endorsed. 

§ 159. The affidavit and order of arrest shall be de- 
livered to the sheriff", who, upon arresting the defendant, 
shall deliver to him a copy thereof. 

§ 160. The sheriff" shall execute the order, by arrest- 
ing the defendant and keeping him in custody, until dis- 
charged by law ; and may call the power of the county 
to his aid, in the execution of the arrest, as in case of 
process. 

§ 161, The defendant, at any time before execution, 
shall be discharged from the arrest, either upon giving 
bail, or upon depositing the amount mentioned in the 
order of arrest, as provided in this chapter. 

§ 162. The defendant may give bail, by causing a writ- 
Zen undertaking to be executed by two or more sufficient 
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bail, stating their places of residence and occupations/ 
to t}ie eflfect that the defendant shall at all time's render 
himself amenable to the process of the conrt, during tiie 
pendency of the action, and to such as may be ii^sued 
to enforce the judgment therein. 

§ 163. At any time before a failure to comply with their 
undertaking, the bail may surrender the defendant in 
their exoneration, or he may surrender himself to the 
sheriff of the county where he was arrested, in the fol- 
lowing manner : 

1 . A certified copy of the undertaking of the bail shall 
be delivered to the sheriff, who shiall detain the defen- 
dant in his custody thereon; as upon an order of arrest, 
and shall by a certificate in writing, acknowledge the 
surrender. 

2. Upon the undertaking and sheriff's certificate, a 
judge of the court or county judge, may^ upon a notice 
to the plaintiff, of eight days, with a copy of tlie under- 
taking and certificate, order that the bail be exoneratejl ; 
and on filing the order and the papers used on such ap- 
plication, they shall be exonerated accordingly. 

§ 164. For the purpose of surrendering the defendant, 
the bail, at any time or place, before they are finally 
charged, may themselves arrest him, or by a written au- 
thority, endorsed on a certified copy of the undertaking, 
may empower any person of suitable age and discretion 

to do so. 

§ 166. In case of failure to comply with the underta- 
king, the bail may be proceeded against by action only, 
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§166. Th6 bail maybe exonerated, either by the 
of the defendant, or by his legal discharge from the ob- 
ligation to render himself amenable to the process, or 
by his surrender to the sheriff of the county wh.re he 
was arrested, in execution thereof, within twenty days 
aller the commencement of the action against the bail, 
or within such further time as may be granted by the 
court. 

§ 167. Within the time limited for that purpose, the 
sheriff shall deliver the order of arrest to the plaintiff or 
attorney by whom it is subscribed, with his return en- 
dorsed, and the undertaking of the bail. 1'he plaintiff, 
within ten days thereafter, may return the undertaking 
to the sheriff, with a notice that he does not accept it ; 
or he shall be deemed to have accepted it, and the sheriff 
shall be exonerated from liability. 

§ 168. On the receipt of the undertaking and notice, 
the sheriff or defendant may, within ten days thereafter, 
give to the plaintiff or attorney by whom the order of 
arrest is subscribed, notice of the justification of the 
same or other bail, (specifying the places of residence 
and occupations of the latter,) before a judge, at a spe- 
cified time and place ; the time to be not less than five 
nor more than ten days thereafter. In case other bail 
be given, there shall be a new undertaking, in the form 
prescribed in § 162. 

§169. The qualifications of hail must be as follows : 
1. Each of them must be a resident, and householder 
or freebelder, within the state. 



2. They must each be worth the amount specified 
in the order of arrest, exclusive of property exempt 
from execution, but the judge, on justification, may al- 
low more than two bail to justify severally in amounts 
less than that expressed in the order, if the whole jus- 
tification be equivalent to that of two sufl^icient bail. 
$ VfO. For the purpose of justification, each of the 

ball shall attend before the judge, at the time and place 
mentioned in the notice^ and may be examined on oath, 
on the part of the plaintifi", touching his sufficiency, in 
such manner as the judge, in his discretion, may think 
proper The examination shall bo reduced to writing 
mnA subscribed by the bail. 

§ 17L If the judge find the bail sufficient, he nhfttt 
annex the examination to the undertaking, endorae bis 
allowance thereod:i, and deliver the same to the plaintifl^ 

or cause them to be filed ; and the sheriff shall thece- 

«« «. 

upon be exonerated firom liability. 

§ 172. The defendant may, at the time of his arriest, 

i W rtCftt d of giving bail, deposit with th^ sheriff the 
amount mentioned in the order. The sheriff shall Ao»»- 
QpMi ^ve the defendant a certificate oi the deposit, Mid 
the defendant sbaU be ^scharged out of custody ». 

§ 173. The sheriff shall within four days after the de- 
posit, fasy the same into court ; and shall receive firem 
the clerk tw4> certificates of such payment, the com of 
which he shall deliver to the plaintiff, and the other to 
the defendant. For any default in^making such pajr- 
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mont, the same proceedings may be had on the official 
bond of the sheriff to collect the sum deposited, as in 
other cases of delinquency. 

§ 174. If money be deposited, as provided in the last 
two sections, bail may be given and justified upon notice 
as prescribed in section 168, anytime before judgment ; 
and thereupon the judge before whom the justification is 
had, shall direct, in the order of allowance, that the 
money deposited be refunded by the sheriiT to the de- 
fendant, and it shall be refunded accordingly. 

§ 175. Where money shall have been so deposited, if 
it remain on deposit at the time of an order or judg- 
ment for th« payment of money to the plaintifl^ the clerk 
shall under the direction of the court, apply the same in 
satisfaction thereof and after satisfying the judgment, 
shall refund the surplus, if any, to the defendant. If the 
judgment be in favor of the defendant, the clerk shall re- 
fund to him the whole sum deposited and remaining un- 
applied. 

§ 176. If, after being arrested, the defendant escape 
or be rescued, or bail be not given and justified, or a 
deposit be not made instead thereof, the sheriff shall 
himself be liable as bail. But he may discharge himself 
from such liability, by the giving and justification of bail 
as provided in sections 168, 169, 170 and 171, at any 
time before process against the person of the defendant, 
■to enforce an M-dor or judgment in the action, 

§ 177. If a judgment be recovered against the sheriff, 
■pon his liability as bail, and an execution thereon be 



returned unsatisfied in whole or in part, the same pro- 
ceedings may be had on the official bond of the sherifi*, 
to collect the deficiency, as in other cases of delin- 
quency. 

§ 178. The bail taken upon the arrest shall, unless 
they justify, or other bail be given and justified, be liable 
jto the sheriff*, by action,. for all damages which he may 
sustain by reason of such omission. 

179. A defendant arrested, may, at any time before 
the justification of bail, apply, on motion, to vacate the 
order of arrest, or to reduce the amount of the bail. 

§ 180. If the motion be made upon afl^idavits on the 
part of the defendant, but not otherwise, the plaintiff* 
may oppose the same by afl^idavits or other proofs, in ad- 
dition to those on which the order of arrest was made. 

CHAPTER II. 

CLAIM AND DELIVERY OF PERSONAL PROPERTY. 

SxcTiON 181 . Immediate delivery of personal property may be eUdrned, when 

action is commeneed. 

182. Affidavit^ and its requisites. 

183. Requisition to sheriff to take and deliyer the property. 

184. Security on the part of plainti£^ and justification. 

' 185. On failure to justiiyy sheriff to delirer property to defendant. 

186. Defendant entitled to delivery, on giving security. 

187. Justification of disfendant's sureties. 

188. Qualifications and justification of sureties. 

189. Property how taken^ when concealed in building or enelosure. 

190. Property^ how kept. 

This chapter is intended to supply the provisional relief, 
which is now obtained in the action of replevin. We think 
it will be found much simpler^ than the statute for wfaidi it is 
a substitute. . ^ 




170 

Tilt most material thange whith wiH be obseivetl, is in sec- 
linn 186 and 187, which provide a means for tbe defendant's 
relaining the properly, on giving an undeitaWing equal to that 
which ihe plaintiff hasgireti. This seems but just. The tlf- 
fendanl biing in possession, is prosumed to be lightfully so, 
until the contrary is proved j and if he is willing to give as 
gflod Beciiriiy as the plninltff, he should be allowed lo retain the 
properly, during the litigalion. 

IJ 181. The plaintifT, in an action to recover the pos- 
session of personal property, may, at the time of com- 
mencing the action, claim the immediate delivery of such 
property, as provided in this chapter. 

§ 182. Where a delivery is claimed, an affidavit must 
be made by the plaintiff, or by some one in his behalf, 
showing, 

1. That the plaintiff is the owner of the property' 
claimed, (particularly describing it,) or is lawfully enti- 
tled to the possession thereof, by virtue of a special pro- 
perty therein; the facts in respect to which shall be set 
fortli : 

2. That the property is wrongfully detained by the de- 
fendant ; 

3. The alleged cause of the detention thereof, ac- 
cording to his best knowledge, information and belief; 

4. That the same has not been taken for a tax, assess- 
ment or fine, pursaant to a statute ; or seized under an 
execution or attachment against the property of the plain- 
tiffj or if so seized, that it is, by statute, exempt from 
such seizure ; and 

5. The actual value of the property. 

§ 183. The plaintiff may, thereupon, by an endorse- 
Bient in writing upon the affidavit, require the sheriff of 
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tho county where the property claimed may be, to take 
the same from the defendant, and deliver it to the plain- 
tiff 

§ 184. trpon the receipt of the affidavit and notice, 
with a written undertaking, executed by one or more 
sufficient sureties, approved by the sheriff, to the effect 
that they are bound, in double the value of the pro- 
perty as stated in the affidavit, for the prosecution of 
the action, for the return of the property to the defen- 
dant, if return thereof be adjudged, and for the pay- 
ment to him of such sum as may, for any cause, be re- 
coveted against the plaintiff, the sheriff shall forthwith 
teke the pix^rty described in the affidavit, if it be in 
the posseftsicm of the defendant or his agent, and re- 
tain it in his custody. He dhall, also, without delay, 
serve on the defendant, a copy of the affidavit, notice 
and undertaking, by delivering the same to him per- 
sonally, if he can be found, or to his agent, from whose 
possession the property is taken ; or if neither can be 
found, by leaving them at the usual place of abode of 
either, with som« person of suitable age and discre- 
tion ; with a notice in writing, that the sureties wiH 
justify before a judge of the court, or a county judge, 
at a time and place therein named ; the time to be 
not lesis than four nor more than eight days thereafter. 

§ 185. If the sureties do not justify, according to the 
notice, the sheriff shall forthwith deliver the property 
to the defendant. If they justify, he shall deliver it to 
the plaintiff, unless the defendant shall entitle himself 
thereto, as provided by the next two sections. 




^ 186. At anytime before the delivery of the pro- 
perty to the plaintiff, the defendant may require the 
return thereof, upon giving to the sheriff a written un- 
dertaking, executed by two or more sufficient sureties, 
to the effect that they are bound, in double the value 
of the property, as stated in the affidavit of the plain- 
tiff, for the delivery thereof to the plaintiff, if such de- 
livery be adjudged, and for the payment to him of such 
sum, as may, for any cause, be recovered against the 
defendant. 

§ 187. The defendant's sureties, upon a notice to the 
plaintifl', of not less than four, nor more than eight 
days, shall justify before a judge, in the same manner 
as the sureties given by the plaintiff; and upon such 
justification, the sheriff shall deliver the property to 
the defendant. 

§ 188. The qualifications of sureties, and their justi- 
fication, shall be as are prescribed by sections 169 and 
170, in respect to bail upon an order of arrest. 

4 189. K the property or any part thereof be con- 
cealed in a building or enclosure, the sheriff shall pub- 
licly demand its delivery. If it be not delivered, he 
shall cause the building or enclosure to be broken open, 
and take the property into his possession ; and if ne- 
cessary, he may call to his aid the power of his county. 

§ 190. When the sheriff shall have taken property, 
as in this chapter provided, he shall keep it in a secure 
place, and deliver it to the party entitled thereto, upon 
receiving his lawful fees for taking, and his necessary 
expenses for teeping, the same. 
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CHAPTER m. 

INJUNCTION- . . 

' 8XCTI0N m. Writ of fayunction attolished, aoKl ordei tabstiUitodw 

192. iDJanction, in what cases granted. 

193. When gnnted. 

194. Notice, when required. Temporary ii^unction- . 

196. Seenrity npon injonction. 

195. Order to shew cause. 

197. Security upon injunction to suspend business of corporatioir» 
I9B; 199. Motion to yaioate or modify ii^jonetioa. 

According to the present practice in cases of injunctioni. bd 
order for it is first made, and then the writ issues. Both are 
not accessary. The command of the court may be communf- 
cated to the defendant by the order, as well as by the writ; 
We therefore abolished the writ^ and retained the order. 

We have defined the cases in which the injunction maybe 
granted, and prescribed the practice respecting: it. 

§ 191- The writ of injunction as a provisional remedy 

is abolished ; and an injunction, by order, is substituted 

< 

therefor. The order may be made by the court in which 

the action is brought, or by a judge thereof, or by a 
county judge, in the cases provided in the next section ; 

and when made by a judge may be enforced as the or- 

der of tbe court. 
§ 192. Where it shall appear by the complaint, that 

the plaintiff is entitled to the relief demanded, and 
'such relief^ or any part thereof^ consists in restraining 
the commission or continuance of some act of the de- 
fendant, the commission or continuance of which, du- 
ring the litigation, would produce great or irreparable 
injury to the plaintiff;, or where, during the litigation^ 
it shall appear that the defendant is doings or threat- 
ens, or is about to do, some act in violation of th« 
plaintifi's rights^ respectix^^ th& ss&>\^cX lA "^^ ^9:&ssi>^ 



and tending to render the jadgment ineffectual, a tem- 
porary injunction may "be granted, to restrain such act. 

§ 193, The injunction may l>e granted at the time of 
commencing the action, or at any time afterwards, be- 
fore judgment, upon its appearing satisfactorily to the 
judge by the affidavit of the plaintiff, or of any other 
person, that sufficient grounds exist therefor, A copy of 
the affidavit must be served with the injunction. 

§ 194. An injunction shall not be allowed, after the 
defendant shall have answered, unless upon notice, or 
upon an order to show cause j but in such case, the 
defendant may be restrained, until the decision of the 
judge, granting or refusing the injunction. 

§ 195. Where no provision is made by statute, as to 
aecurity upon an injunction, the judge shall require a 
written undertaking, on the part of the plaintiff, with 
or without sureties, to the effect that the plaintiff will 
pay to the party enjoined, such damages, not exceed- 
ing an amount to be specified, as he may sustain by 
reason of the injunction, if the court shall finally de- 
cide that the plaintiff was not entitled thereto. The 
damages may be ascertained by a reference, or other- 
wise, as the court shall direct, 

§ 196. If the judge deem it proper that the defendant 
or any of several defendants, should be heard before 
granting the injunction, he may, by an order, require 
cause to be shown, at a specified time and place, why 
the injunction should not be granted; and he may in 
the mean time, restrain the defendant. 
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§ 197. An injunction to suspend the general and or- 
dinary business of a (Corporation, shall not be granted, 
except by the court or a judge thereof. Nor shall it be 
granted^ without due notice of the application therefor, 
to the proper officers of the corporation, unless the 
fiaintiff shall give a written undertaking, executed by 
two sufficient sureties, to be approyed by the court or 
judge, to the effect that the plaintiJS* will pay all dam* 
ages, not eiteeeding the* sum to b^ mentioned in the 
undertaking, which such corporation may sustain, by 
reason of the injunction, if the court shall finally de» 
oide that the plaintiff was not entitled thereto* The 
damages may be ascertained by a reference or other- 
wise, as the court shall direct. 

§ 198. If the injunction be granted by a judge of the 
court or by a county judge, without notice, the defen- 
dant, at any time before the trial, may apply, upon no- 
tice, to a judge of the court in which the action is 
brought, to vacate or modify the same. The applica- 
tion may be made upon the complaint and the affida- 
vits on which the injunction was granted, or upon affi- 
davits on the part of the defendant, with or without 
the answer. 

§ 199. If the application be made upon affidavits on 
Ae part of the defendant, but not otherwise, the plain- 
tiff may oppose the same .by affidavits or other proofs, 
in addition to those on which the injunction was 
granted. 



CHAPTEE IV. 

OTHER PROVISIONAL REMEDIEB. 

N 200. Powers of court, as to recBiFen, deposit of money, ke., lu 
court, and other proTisional remediei. 

§ 300. Until the legislature shall otherwise provide, 
the court may appoint receivers, and direct the deposit 
of money or other thing in court, and grant the other 
provisional remedies now existing, according to the 
present practice, except as otherwise provided in this 
act. 

There are several other provisional remedies, which we shall 
define and provide for In the compleled code of procedure. It 
is not necessary to do so now, and we have therefore devo^ 

ted our time to portions of the code wore pressing- 



TITLE Till. 



Of the Trtal and Judgment, in Civil Actions. 

Chapteb I. Jddoaient u 



m. Trial B-TJUBT. ^ 

IV, Teial bt the cotjet. i,!! 

v. TBIAt BT BEFEKEES. 

We have incluiled trial and judgment in the same title, be- 
cause they are so connected in some cases that it is dilTicuU to 
separate them. Thus, in the case of trial by the court, the 
judgment of the court is given at the same time, upon both the 
facts and the law. To treat of the trial, in this instance, in 
one title, and the judgment in another, would needlessly 
Jengtbea and invohe the provisions oS l\i.e ict. 
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The mode of Iryiog iMues of fact^ is the first point to be 
determined. The instryctions of the legislature, and our own 
judgment, lead us to seek uniformity. We have already pro^ 
vided an uniform mode of commencing actions^ and an uniform 
mode of pleading. We think that there can also be an uni- 
form mode of trial. 

All that the constitution has prescribed on the subjecti is 
contained in these two paragraphs : 

^^ The trial by jury, in all cases in which it has been hereto- 
fore used, shall remain inviolate forever. But a jury trial may 
be waived by the parties in all civil cases, in the manner to be 
prescribed by law.'^ {Article 1, section 2.) 

^* The testimony in equity cases shall be taken in like man- 
ner as in cases at law." {Article 6, section 10.) 

** The cases in which it has been heretofore used," are all 
cases at common law, except that a reference might have 
been ordered, when the trial would require the examination of 
a long account. Thetefore, in the old common law cases there 
are to be two mo<1es of trial, one by jury as heretofore accus-. 
tomed, the other by the referees, or the court, when the par- 
ties waive a trial by jury. Can the same mode be adopted in 
that class of cases heretofore determined by the courts of 
equity? . 

A trial by the court or referees, is equally applicable to both 
classes of cases. Courts of equity have heretofore tried causes 
themselves, or with the aid of masters. It is true, that the tes- 
timony was in writing. But that appears to us an immaterial 
element in respect to this mode of trial, and if it were otherwisei 
the constitution has abolished it, and required the proofs to be 
taken orally, as often, and to the same extent, in equity as at 
law. Wherever, therefore, the parties waive a trial by jury, 
and a trial by the coiirt or referees is to be bad, there may. be 
entire uniformity between cases legal and equitable, 
[p. ft P.J IS 



Tlie mode of doing this is naturally Euggested by the other 
modve of trial. The prantice which now prevails in equity, 
of writing down the testimony, word lor word, and Bend- 
ing it all lo the superior court on an appeal, must be dis- 
continued. If it be not, the mere taking of the lesliinony, 
will occupy half the time of ihe juilges. The rapid examina- 
tion '>vbii;h fakes pl»ce on common law trials before juries, leads 
to the Iruih, as surely as the slower process of other trials. A. 
judge is as corapeien'. lo esliraate the weight of testimony as a 
juror, and can do it as rapiilly. More tiire, or a more care- 
ful record of the testimony, is not necessary for him. Nor 
is it necessary for any purpose. In case of an appeal upon 
questions of fad, so much of ihe testimony as may be neces- 
sary to present the queslions, may be stated in a case, as isnow 
done in common law aciions. We perceive no good reason 
why it should not be so. 

Whenever the questions to be taken to the court above, are 
questions of law, ihey may be presented on bills of exceptions, 
or cases:, made from the notes of counsel, under the direstion 
of the judge, in this case, as well as thr.t of a trial by jury. 
The court is substituied for the jury. The same machinery 
may be applied to the one mode of trial, which is now applied 
to the other. Bills of exceptions, cases, motions for new trials, 
on the ground of newly discovered evidence, will be equally 
appropriate, in biith cases. 

The point admitting of most debate is this, how far a de- 
termination of the facts by one court, on a trial had before it, 
without a jury, should be subject lo revision. That it shnuld 
be so to some extent, we cannot doubl. The power of deter- 
mining the facts, vested in a single juilge, without appeal, 
would be liiible to iibuse, and would be subject to great suspi- 
cion, w-helher abused or not. But how far this right of appeal 
upon the facts should be allowed, or whether it should be co- 
extensive with the right of appeal upon the law, or might be 
safely and justly limited to less, is a question of some mompnt. 
We are inclined to the limited appeal, because the issues of 
Act are in genera] not the most difficult, and an examination by 
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two courts creates as great a .probability that justice has been 
done, as can ever attach to the verdicts of juries. 

For the purpose of revision, we propose that a case be made, 
containing so much of the evidence as is material to the ques- 
tions to be raised. The eases now made, at law, on motions for 
new trials, for insufficient evidence, are supposed to present and 
do in fact present the evidence correctly. It is not necessary 
to a proper judgment upon the facts, that the whole of every 
question and of every answer should be written down. A con- 
densed statement of the evidence presents it as fairly, and, to 
the court more acceptably, because more easily examined. 

There remains then but the case of a trial by jury. And the 
enquiry is narrowed down to this : can it be adopted in both 
classes of casesl Or in other words, where an uniform mode of 
pleading is used, will not the trial by jury be applicable as well 
to that class of cases heretofore denominated equitable, as to 
that denominated legal? 

TI.e contrary supposition implies, either that' there is some- 
thing in the nature of equitable cases, which unfits them for 
that mode of trial, or that the form of the pleadings is unsuited 
to it. We have already endeavored to show in the note to sec- 
tion 118, that the form of the pleadings in common law casc« 
can be radically changed, and made uniform with those of equi- 
ty, without in any degree impairing their fitness for jury trial. 
If we were right in that, then the obstacle, if there be any, is 
not in the form of the pleading, and the only remaining enqui- 
ry is, whether there be any thing in the nature of the cases dis- 
tinguished as equitable, which unfits them for that mode of 
trial. 

If there be, it must arise either from the nature or from the 
number and variety of the questions. It cannot be the former, 
because a jury can determine the questions of fact in one case, as 
well as the oTher. Is it then the latter? It is, we know, ob- 
jected frequently and earnestly, that the number and variety of 
the questions of fact in equity cases, make itinexpedient, if not 
impo^ible, to submit them properly lo ^ y^x^ -^\ ^ i\w^^. vi^st^. 
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The objection assuines that the number of questions of fact 
presented by an equity case is greater, than the number of que§- 
lions in a case at law. Is this true however, and if it be true, 
is the difference so great as to make a different mode of trial 
necessary? We have taken pains to make a comparison 
and think we are warranted in saying that the average number 
of real issues of fact, is not greater in equitable than in legal 
cases. 

If it were, however, considerably greater, that would not be 
decisive, unless it could be shown, that it was greater than could 
be conveniently disposed of by a jury, or greater than a jury is 
ever required to dispose of in a common law case. This how- 
ever cannot be shown, for we know that common law suits 
sometimes present a score or more of issues joined, and that 
each issue may and does often really involve several questions 
of fact. 

Then it is said, that in equity cases there are many parties, 
standing in different relations to each other, while in cases at 
law the parties are few, and all the plaintiffs stand in the same 
relation to all the defendants. They who make this an. objec- 
tion forget, that by our present law, a plaintiff may sue in one 
action all the partiies to commercial paper, however different 
may be their defences, and however various their relations to 
each other. The holder of a protested bill of exchange ma7 
prosecute together all the drawers, acceptors and endorsers, 
and one jury shall try all the issues. Can more than this hap- 
pen in an equitable easel 

We think, therefore, we are warranted in concluding^ that 
there is nothing in the nature of the 'questions, nor in the 
number and variety of them, which should prevent a uniform 
mode of trial in all cases, whether they be such as have been 
heretofore denominated legal or equitable. 

The next point for consideration is, how, in respect of Jbrm, 

the questions should be submitted to the jury. Should they be 

leA at large upon the complaint, answer, and reply, under the 

ia$fructiOD§ of the court , or vhotiYd \Viq[ te reducedlM-fotclHUMlf 



to the form of particular and detached issues Y Either mode 
may be adopted. Our own preference is for the former. We 
think that there is no necessity for stating the questions before 
the trial, further than they appear in the complaint, answer and 
reply. It cannot be necessary to do so for the information of 
the parties, or their counsel. They know what questions are 
in dispute, from an. examination of the pleadings. The same 
is true of the court. And all that the jury need, is to have the 
questions plainly stated, when the case is given to them. This 
is now done by the judge in summing up ; and to him we 
would leave it. 

But we would authorize him, to direct the jury in certain 
case?, where the questions may be complicated, to find a special 
verdict in writing, upon all or any of the issues ; or, if they 
render a general verdict, to find upon particular questions of 
fact, stated in writing. This will have a tendency to give 
greater precision to the language of the judge, enable the jury 
the better to separate the questions, and prevent mistake and 
misunderstanding. 

Sometimes it may happen, perhaps, that the wrong issues, or 
Immaterial ones, are put to the jury. But that often happens; now, 
iA the trial of cases at lawj upon the strictest L^es, of which 
common law pleadings are capfible. The books are full o{ 
cases of new trials granted, because the judge had put the cause 
to the jury upon some wrong or immaterial question. And- if 
it so happens in ordinary cases, as now conducted, it cannot 
be considered a serious objection, that the same thing, though 
less frequently, may* happen in a trial upon pleadings reformed 
as we propose. We make no scruple in saying, that the 
new pleadings will be exposed to it in a much less degree, for 
the reason, that the parties will be better acquainted beforebandt 
with the really disputable points, and therefore more able to 
prepare for, and point out to the court and the jury, those which ^ 
are, and those yihioh are not, disputed. 
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CHAPTER I. 



JUDGMENT UPON FAILURE TO ANSWER. 



I„,„„ _.,. 

• rights of the parties, in the action. 

To avoiil ihe confusion incident to the use of the word judg- 
nn-nt, in two smse?, one as interlocutory, and the other as final, 
we liave thouglit it better to use i: only in the lalttT sense, and 
to ilesjgnale all other writtea directions of a court or judge, as 
orders. 

§ 202. Judgment inny be had, if the defendant fail to 
answer the complaint, as follows : 

1. In any action arising on contract, for the reco- 
very of money only, the plaintiflf may file with the clerk, 
the summons and complaint, with proof of service, and 
that no answer has teen received. The clerk shall there- 
upon enter judgment for the amount mentioned in the 
summons. 

2. In other actions, the plaintiff may, upon the like 
proof, apply to I he court, at the time and place specified 
in the summons, for the relief demanded in the com- 
plaint. If the taking of an account or the proif of any 
fact be necessary to enable the court to give judgment, 
or to carry the judgment into effect, the court, instead of 
taking the account or hearing the proof, may in its dis- 
cretion, order a reference for that purpose to any person, 

free from all exception, to be named \t^ VW ^Vavutiflf. 
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And >irhere tl^ action is. fpr the recovery of n^pney only, (he 
court, if the plaintiff require it, shall order the damages 
to be assessed by a jury, or if the examination of a long 
account be involved, by a reference as above provided. 



CHAPTER 11. 

ISSUES, AND THE MODS CF TRIAL. 

.BscTiON 203. The different kinds of iMneff. 

2C4. Issue or law. ' 

206. Issue of tuU « . a.: 
2C6. Cn issaes bo:h of law aid ikct, the issns of law to be first tried. 

207. Trial, what. 

206. Issue of fact to be tried by jut* unless waired or reforaneo or- 
dered. 

209. Other issues to be tried by court. 

210. Alt issues to be tried befor.^ a sinjle judge. 

211. Either party m^y g^ire notiee of trial ; note of issar. 

212. Order of disposing of issues on the ealendar. 

§ 203 Issues arise upon the pleadings, when a fact or 
conclusion of law is maintained by the one party and 
controverted by the other. They are of two kinds : 

1. Of law ; and 

2. Of fact. 

§ 204. An issue of law, arises, 

1. Upon a demurrer to thc^ complaint: or 

2. Upon an allegation of fact in a pleading, by the 

•. « 

one party, the truth of which is not controverted by the 
other. 

« 

§ SC5. An issue of fact arises, ■• i 

1. Upon a material allegation in the complaint con- 
troverted by the answer ; or 
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t. lSfp6hlte^ nfeafter in the kimmt e^1M¥«H<Nl1l)r 

the reply ; or, 

' 3. tJpon new matter in the repljr. 

§ 206. Issues both of law and of fact may arise upon 
the pleadings in the same action. In such case, the is- 
sues of law must be first tried, unless the court other- 
wise direct. 

§ 207. A trial is the judicial examination of the issues 
between the parties, whether they be issues of law or of 
fact 

The word trial is here used, in its true and original signifi- 
cation, as applicable both to quesVions of fact and of law, 
though in common parlance, it is used in this state in a more 
restricted sense, and applied only to the first. The old defini- 
tion is thus given in the first Institute, 124. 
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^^ Trial is to find out by due examination the truth of th^ 
point in issue, or question between the parties whereupon judg- 
ment inay be given. And as the question between th6 pir- 
ties is two-fold, so is the frial thereof: for either it h fuOslio 
jurisy (and that shall be tried by the judges either upon a. de- 
murrer, special verdict, or exception, for cuilibet in sua arte 
perito est credendum ; et quod quisque norit in hoc se exerceat; 
and it is commonly and truly said, ad questionem juris non res* 

pendent juratofes,) or it is quastiofacti?^ 
/.•.-■■• 

j^s one word is desirable, for both kinds of judicial exami- 
nation, we have thought it best to employ this, in its proper ac- 
ceptation. 

jj 208, Whenever, in an action for the recovery of money 

Mdf i* w of specific real or perisonal property, there shall 

be an issue of fact, it must be tried by a-rjury^ uor 

ifi» a jury trial he waived, as provided in section 221, or 



a'refe/ence l^ ordered, as provided in sections 225 
and 226. 

As we have already mentioned, in the note to the title^ there 
are three kinda of trial of ian issue of feet ; a trial by jury) 
trial by the courts and trial by referees. A trial by jury is se- 
cured, by the constitution, to the parties, if they require it, 
where there are issues of fact in the courts of law, excepting 
only those where the trial involves the cxaminatian &( a lo«g>^ 
account. We propose an extension of the right of trial 

by jury to many cases, not within the constitutional provision. 

• * " . ■ 

§ 209. Every other issue is triable by the court, 
which, however, may order the whole issue, or any spe- 
cific question of fact involved therein, to be tried by a 

jury J or may refer it, as provided in sections 225 and 
226. 

§ 210. All issues, whether of law or fact, tri)Bibio by a 
jury or by the court, shall be tried before a siti^ judge. 
Issues in the supreme court, shall be tried at the^rci^it 
courts. 

Issues of law and fact in equity cases, hare heretnfore, been 
tried before a single judge. Issues of fact, in common law caset^' 
have also been tried before a single judge, while the issues of law 
have been tried before three judges. To produce uniformity 
in the mode of trial, we propose, that all issues shall be tried 
in the first instance before a single judge, whether they«be issues 
of fact or of law. By this arrangement, we are enabled to 
give two appeals, in cases originating in the supreme court, 
one from the special term or circuit, to the general term, and 
the other from the general term to the court of appeals. And 
we can see na inconveDieace to arise^ either to the suitors or Ike 
court) from such an arrangement| although it may not be qfdte 
consonant with the present habits of the profesaion. 
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The same practice shoulj of course be aGopted in the aupe- 

kwor court and common pleaa of New- York. " There ought to 
be no difference between the courts in that respect. 

^211. At any time after issue, and at least ten days 
bc*fore tlie court, either party may give notice of trial. 
The party giving the nitice shall furnish the clerk, at 
least four days before the court, with a note of the issue, 
containing the title of the action, the names of the at- 
torneys, and the time when the last pleading was serv- 
ed ; and the clerk shall thereupon enter the cause upon 
the calendar, according to the date of the issue. 

§ 2 12. The issues on the calendar shall be disposed of 
in the following order; unless, for the convenience *^f 
parties, or the despatch of business, the court shall other- 
wise direct : 

] , Issues of fact, to be tried ty a jury ; 

S. Issues of fact, to be tried by the .court ; 

il. Issues of law. 

The issues to be tried by a jury should be first disposed of, that 
the jury may be relieved from tbeir attendance at court, as soon as 
possible. 
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CHAPTER III. 

TRIAL BY JURY. 

Ibs^TiON 213. Either party may bring issue to trial. 

214. Plaintiff to furnish court with copy summonSi tte* 

215. Qeheral and special verdicts, what. 

216. When jury may render either general or special verdict and when 

court may direct special finding. 

217. On special finding and general yerdicti former to control* 

218. Jury to assess damages and when. 

219. Entry of the verdict. 

>220. Judgment to be given immediately, unless, &c. 

§ 213. Either party giving the notice may bring the 

issue to trial, and in the absence of the adverse party, 

unless the court, for good cause, otherwise direct, may 

proceed with his case, and take a dismissal of .the com* 

plaint, or a verdict or judgment, as the case may re- 
quire. 

§ 214. The plaintiff shall furnish the court with a co- 
py of the summons and pleadings, with the offer of the 
defendant, if any shall have been made. 

§ 215. The verdict of a jury is either general or spe- 
cial. A general verdict, is that by which they pronounce 
generally upon all or any of the issues, either in favrtr 
of the plaintiff or defendant. A special verdict is that 
by which the jury find the facts only, leaving the judg- 
ment to the court. 

§216. In every action for the recovery of money on* 
ly, or specific real or personal property, the jury, ia tb* 
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discretion, may render a general or special verdict. In 

all other cases, the court may direct the jury to find a 

special verdict in writing, upon all or any of the issues; 

or rr.ay instruct them, if they render a general verdict, 

to find upon particular questions of factj to be stated in 

writing, and may direct a written finding thereon. The 
special verdict or finding shall be filed with the clerk, 

and entered upon the minutes. 

§ 217, Where a special finding of facts shall be incon- 
sistent with the general verdict, the farmer shall con- 
trol the latter, f^nd the court shall give judgment accord- 
ingly. 

§ 218. When a verdict shall be found for the plaintiff, . 
in an action fi>r the recovery 'of money only, the jury 
shall also assess the amount of the recovery. 

§ ^Id. Upon receiving a verdict, the court shall direct 
an entry to be made, specifying the time and place o( 
the trial, the names of the jurors and witnesses, the ver- 
dictj and either the judgment to be rendered thereon, or 
ai» order that the case be reserved for argument or fur^ 
tber consideration. 

^ S^O. Judgment shall be entered by the clerk, in 
conformity to the verdict, after the expiration of fout 
^®ySf unless the court order the case to be reserved fbr 
^fut or further consideration 

rft ....... . 
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CHAPTER IV. 

TRIAL BY THE COURT. 

Sbction 221. Trial by jury how waived. 

222. On trial by courf) judgment to be given in twentx dayi. 

223. Exceptions^ fcc, how taken. 

224. On judgment upon itsne of law, how to prootad. 

§ 231. Tria\ by jury may be waived by the several 
parties, to an issue of fact in the manner following: 

1. By failing to appear at the trial. 

2. By written consent, in person or by attorneyi filed 
with the clerk. 

3. By oral consent in open court, entered in the mi- 
nutes. 

This section is intended to provide the means, by which the 
parties may avail themselves of the constitutional permis- 
sion, that ^^ a jury trial may be waived by the parties in all 
civil cases, in the manner to be prescribed by law." 

We are inclined to think, that parties will frequently awl 
themselves of this permission; and that under our system of an 
elective judiciary, trial by the court will become moreand more 
popular. There are a great many cases, which the parties will 
prefer submitting to the judgment of the court, particularly 
where the question is one resting upon documentary evidencei 
or in which the chief controversy is upon questions of laif • 
Cases respecting title to land, in which the trial must necessa- 
rily involve the examination of abstruse questions in the law of 
real property, cases of insurance, or concerning commercial ipa- 
per, or requiring the consideration of foreign law, will often be 
of this character. In that limited class of actions, in which the 
paties have been heretofore permitted to choose, between trial by 
the court and a trial by the jury, the former has been the move 
commonly chosen* Such has been found to be the castei we 
believei in justices' courts. In the marine court in the city cf 




New-York, as appears from a retui 


rn made to the convention, 


the number of judgments entered Ii 


I 1B45, was 1285, while the 


number of jury trials wiis only 67; 


and in l84G.up to Ihe 27(h 


of June, the number of judgments ' 


was 644, while the jury tri- 


als were only 27. 





^V The late act of ihe English parliament, for the establishment 

of counly courts gives the paclies 111 civil suits the choice of a 
trial by jury or by the court. We see it reported, that in one 
' ■ of tlie metrop jliian courts under that act, there have been 3000 
caseB trieil, in which applications for juries have been made in 
only Ihrte cases. 

One of the most biirthensome duties of the citizen, is the per- 
formance of jury service. If that burthen can be lesseneJ, by 
the plan proposed, without in any way infringing upon the 
rights of parties, we shall regard it as a great benefit. 

§ 222. Upon a trial of a question of fact by the court, 
its decision shall be given in writing, and filed with the 
clerk, within twenty days after the court at which the 
trial took place. In giving the decision, the facts found 
shall be first stated, and then the conc'usion of law upon 
them. Judgment upon the decision shall be entered ac- 
cordingly. 

§ 223. Either party may except to a decision on a mat- 
ter of law arising upon such trial, within ten days af- 
ter notice thereof, in the same manner, and with the 
same effect, as upon a trial by jury. And either party 
desiring a review upon the evidence appearing on trial, 
either of the questions of fact or of law, may, at any 
time within ten days after notice of the judgment, make 
a case containing so much of the evidence as may be 
materia] to the question to be raised. 

\ 
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The case shall be settled according to the existing 
practice. 

§ 224. On a judgment for the plaintiff upon an issue 
of law, the plaintiff may proceed in the same manner 
as upon the failure of the defendant to answer, as pre- 
scribed by section 202. If judgment be for the defend- 
ant, upon an issue of law, and the taking of an account 
or the proof of any fact be necessary to enable the court 
to complete the judgment, a reference may be ordered 
as in that section provided. 

CHAPTER V. 

TRIAL BY REFEREES. 

Section 225. Reference of all ittues by consent. 

226. Compuliory reference. 

227. Report lo stand as decision of the coart upon a trial. 
22S. Referees^ how chosen out of the city of New-York. 
229. How chosen in the city of New-York. 

§ 225. All or any of the issues in the action,- whether 
of fact or of law, or both, may be referred, npon the 
written consent of the parties. 

This will give the parties the advantages of an arbitration, 
without any of its risks, it being provided by section 159, that 
the report of the referees shall stand as the decision of the 
court, and the right of appeal be secured. It will also operate 
to relieve the courts, by enabling parties to choose judges of 
their own, whose decisions will have the effect of judgments. 

§ 226. Where the parties do not consent, the court 
may, upon the application of either, or of its own mo- 
tioD, direct a reference in the following cases : 






1. Where the trial of an issue of &ct ^ball ee< 
the examination of a long account on either side; 
which case, the referees may be directed to hear and 
decide the whole issue, or to report upon any specific 
question of fact involved therein; or, 

S. Where the taking of an account shall be necessary 
for the information of the court, before judgment, or for 
carrying a judgment or order into effect ; or, 

3. Where a question of fact, other than upon the 

pleadings, shall arise, upon motion or otherwise, in any 
stage of the action. 

§ 227. The report of the referees upon the whole issue, 
shall stand as the decision of the court, in the same 
manner as if the action had been tried by the court; and 
their decision upon the matter referred, may be except- 
ed to and reviewed in like manner. 

§ 288. Jn all cases of reference, the parties may 9gree 
upon a suitable person or persons, not exceeding three ; 
and on filing such agreement, the reference shall be or- 
dered accordingly. If the parties do not agree, the 
court shall (except in the city and county of New- York,) 
appoint one or more referees, not exceeding three, who 
shall be free from exception, and reside in the county 
where the action is triable. 

§ 229. In the city and county of New- York, when 
the parties do not otherwise agree, there shall be three 
referees, who shall be free from exception aad iwide in 
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t&at city. They shall be appointed as follows: Each 
party shall name ohfe, and these two shall name the 
third. If they &il to do so within two days after their 
own appointment^ the name of the third referee shall 
be drawn by the clerk fix>m the jury box, in the manner 
to be directed by the court, on ordering the reference. 
If either party omit to name a referee,liis place shall be 
supplied from the jury box, in the same manner. 

The power given to the courts of appointing referecSi has 
already, in the city of New- York, given rise to great einbar- 
rassment. Judicial patronage, by this tneans, has become 
greater than has ever before been knowti among us, and sfao«M 
toot be allowed to continue. We have deviled the best means 
we could, of putting an end to it absolutely. If tl^e effe^ 
shall be to induce parties to agree generally upon the referee, 
as we hope will be the case^ we shall esteem it an opportune 
provision. 

The evils of the appointments by the judges not having been 
felt, as we understand, out of the city, and there being no 
complaint on the subject, known to us, we have left the pro- 
visions of the judiciary act to stand' as they are, in that rc- 
speet. 
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CHAPTER VI. 

MANNER OF ENTERING JUDGMENT. 

SccTioN 330. JuJgment for or against an^ plaiatiS or ilefeadant. 

531. What relief plaintiff (o have. 

532. Damagea, what recoverable. 

233. Judgment to be given and entered before a siagle judge. 

a.S4. The clerk to lieep a jmlgmcnt book. 

S35. Judgment to be entered in Judgment booh. 

236. Judgment roll, whnt to contain. 

237. Judgment to be docltetted. 

§ 230. Judgment may be given, for or against one or 
more of several plaintiffs, and for or against one or more 
of several defendants, and it may determine the ulti- 
mate rights of the parties on each side, as between them- 
selves. 

The object of this section, is to prevent a failure of justice, 
when Ihere happen to be too many or too few parties brought 
into court. The questions nrising on the nonjoioiler or mis- 
joiniler of parties, arc the cause of much delay, vexation and 
tlisappointment, resulting, not unfrequently, in an entire failure 
of justice. This section will prevent them hereafter. It is 
also Jesigned to save the necessity of a second action between 
parties, on the same side, where their liability over to each 
other, depends on the result of the issue joined with their 
common adversary. As for instance, if a recovery be had 
against the makers and endorsers of a promissory note, in one 
action, the latter would be entitled, in the same action, to a 
judgment against the makers, or to be subrogated in the place 
of the plaintiff, on paying bis recovery, 

§ 231. The relief granted to the plaintiff, if there be 
no answer, cannot exceed that which he shall have de- 
manded in his complaint; but in any other case, the 
court may grant him any relief consistent with the 
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case made by the complainti and embraced within the 
issue. 

It will be recollected that the plaintiff is required to state^ in 
!! his complaint, the relief to which he supposes himself entitled. 
It will sometimes happen, that he mistakes that relief; if 
he do so, and the defendant do not appear, jadgment^ought 
to be given for that only, which the plaintiff has demanded. 
If both parties appear, and the whole controversy be gone intO| 
there seems to be no reason, why the plaintiff should not have 
the relief to which he is entitled, though he may have Biistm- 
ken it in his complaint. 

§ 232. Whenever damages are recoverable, the plain- 
tiff may claim and recover, if he shew himself entitled 
thereto, any rate of damages, which he might hare 
heretofore recovered for the same cause of action. • 

It now happens, that the rate of damages recoverable in an 
action, depends in part upon the form of the aetion. .The 
: form being abolished, it should seem^ to fallow, that the plain- 
tiff ought to be enabled to recover any amount which he. might 
have heretofore recovered, in any form of action that he could 
have selected. To prevent uncertainty on this bead| we have 
thought it best to declare the rule explicitly. 

§ 233. Judgment upon an issue of law or of fact, m 
upon confession, or upon failure to answer, (except where 
the clerk is authorized to enter the same by the first sub- 
division of section 202, and by section 337,) shall, in the 
first instance, be entered upon the direction of a single 

judge, subject to review at the general term, on the de- 
mand of either party, as herein provided, 
reason applies to tne judgment. 

§ 234. The clerk shall keep among the records of the 



court a book for the entry of judgments, to be called tfee 
" judgment book," ^ 

§ !?35. The judgment shall be entered in the judg- 
ment book, and shall specify clearly the relief granted, 
or other determination of the action. 

§ 236. The clerk, immediately after entering the 
judgment, shall attach together and file the following 
papers, which shall constitute the judgment roll. 

1. In case the complaint be not answered, the sum- 
mons and complaint, proof of service, and that no answer 
has been received, the report, if any, and a copy of the 
judgment. 

2. In all other cases, the summons, pleadings, ami a 
copy of the judgment, with any verdict or report, the of- 
fer of the dclendant, case, exceptions, and all orders re- 
lating to a change of parties, or in any way involving the 
merits, and necessarily affecting the judgment. 

§ ^*37. On filing a judgment roll, upon a judgment di- 
recting in whole or in part the payment of money, it 
may be docketed with the clerk of the county, where it 
was rendered, and in any other county upon filing with 
the clerk thereof, a transcript of the original docket; and 
shall he a lien on real property in the county from the 
time of docketing the judgment therein. 



TITLE IX. 

Of the execntiou of tUe jadgntent in Civil Actioiu. 

Chaptsb I. Ths Execution. 

n. Peocexdinos supplementart to ths AxBctrteOir. 

CHAPTER I. 

THE execution- 
Section 238. Certain judgments may be enforced by ezecntioii. 

239. After five yean to be issued only by leave of eowt. 

240. Other judgments how enforced. ' 

241. Three' kinds of execution; need not be tealtfd. 

242. To what counties may be issued. 

243. Against the person^ in what cases^ and when. 

244. Contents of execution. 

245. To be returned in sixty days. 

216. EXistmg laws relating Co Aeciilioi% ooilfiimed nnlU ofh«rwli» 
proYided. 

A revision of the forms of execution now in use, under the 
various forms of action and modes of procedure, is the neces- 
sary result of the abrogation o£ those forms, and the union of 
law and equity practice in a common system. 

In accomplishing this, we have aimed at retaining every ne- 
cessary and useful feature of final process, and Hotbtng metie* 
The execution is a direction to the sheriff, to execute the judg^ 
ment of the court, and should inform him what that judgment 
is, the place where it is to be found, the time from which ft is 
a lien, the names of the parties, and whether it is to be ezj^ 
cuted OH the property or the perscMi of the debtor. 

In accordance, as we believe, with the opinion and wishes of 
those best informed on the subject, we dispense with the delay 
of thirty days after judgment, and allow the execution to be is- 
sued immediately. By the existing law, if an execution have been 
i^ued within two years, another may be issued after any lapse of 
time within twenty years ; but If lYoLl tetmtK\\:^\iJKiOci^«ck.^stM&- 
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teil, and two jears suffered lo elapse, the dilatory and expen- 
sive proceeding by scire facias, must be resorted to in order to ob- 
tain execulion. We propose to extend the time to five years, 
without regard to an execution issued within that period, and 
after that to substitute for the scire facias, the more simple and 
summary proceedings of a motion. 

§ 338. Writs of execution for the enforcement of judg- 
ments as now used, are modified in conformity to this 
title, and the party in whose favor judgment is given, 
may at any time within five years after the entry of judg- 
ment, proceed to enforce the same as prescribed by this 
title. 

§ 339. After the lapse of five years from the entry of 
judgment, an execution may be issued only by leave of 
the court on motion, with notice to the adverse party. 
Such leave shall not be given unless it be established by 
the oath of the party or other proof that the judgment 
or some part thereoi remains unsatisfied and due. 

§ 940. Where a judgment requires the payment of 
money or the delivery of real or personal property, the 
same may be enforced in those respects by execution, as 
provided in this title. Where it requires the performance 
of any other act, a certified copy of the judgment may be 
served upon the party against whom it is given, and his 
obedience thereto required. If he refuse, he may be 
punished by the court as for a contempt. 

§ 341. There shall be three kinds of execution; one 
against the property of the judgment debtor; another 
Bgainst his person ; and the third for the delivery of the 
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poflsession of real or personal property. They shallbe 
deemed the process of the court, but they need not be 
sealed nor subscribed, except as prescribed in section 244. 

§ 242. Where the execution is against the property of 
the judgment debtor, it may be is^sued to the sheriff of 
any county where the judgment is docketted. Where 
it requires the delivery of real or personal property, it 
must be issued to the sheriflf of the county where the 
property, or some part thereof is situated. Exectitiotis 
may b e issue d, at the same time, to different counties. 
§ 243. If the action be one in which the defendant 
might have been arrested, as provided in section 151, an 
execution against the person of the judgment debtor may 
be issued to any county within the jurisdiction of the 
court after the return of an execution against his proper- 
ty, unsatisfied in whole or in part. 

§ 244. The execution must be directed to the sheriflf 
subscribed by the party issuing it or his attorney, and 
must inte'ligibly refer to the judgment ; stating the court, 
the county where the judgment roll is filed, the names 
of the parties, the amount of the judgment if it be for 
money, and the amount actually due thereon, and the 
time of docketing in the county to which the execu- 
tion is issued, and shall require the sheriff substantially 
as follows : 

1. If it be against the property of the judgment debt- 
or, it shall require the sheriff to satisfy the judgment 
out of the personal property of such debtor, or if saffi- 



cient cannot be found, then out of the real property be- 
longing to him on the day when the judgment waa 
docketted in the county ; or at any time thereafter, 

2. If it be against the person of the judgment debtor, 
it shall require the sheriff to arrest such debtor, and 
commit him to the jail of the county, until he shall pay 
the judgment, or be discharged according to law ; 

3. If it be for the delivery of tlie possession of real or 
personal property, it shall require the sheriff to deliver 
the possession of the same (particularly describing it) to 
the party entitled thereto. 

§ 245. The sheriff shall, in all cases return the execu- 
tion within sixty days after its receipt to the clerk witb^ 
whom the record of judgment is filed. ,.,^ 

5 246. Until otherwise provided by the legislature, the 
existing provisions of law relating to executions, and 
their incidens, including the sale and redemption of 
property, the powers and rights of officers, their duties 
thereon, and the proceedings to enforce those duties and 
the liability of their sureties, shall apply to the execu- 
tions prescribed by this chapter. 



CHAPTER II. 

PROCEEDIITGS SUFPLEMENTART TO THE EXECUTION. 

StcTioN 247. If ezeeoUoB be retnnied unsatisfied^ tn order Ibr diseovery of propertjr 

allowed. 

248. Any debtor may pay an execution against his creditor. 

249. Order for examination of debtor. 

250. Witnesses may be examined. 

291. Party or witness mart be examined in the county. 

252. Judge may order property to be applied. 

253. May appoint a receiver. 

264. AdTeise claims to property to be tried by action* 

255. Judge may order reference. 

256. May allow costs to a party or witness. 

257. Disobedience to be punished as contempt. 

> 

The proyisioDS of this chapter, are designed to furnish a cheaper 
and easier method of discovering the concealed property of a judg- 
ment debtor, and of applying it, including outstanding claims in 
hisK favor, or things in action to the satisfaction of the judgment. 
It is a substitute for the existing remedy by creditors bill. 

The great expense and formality attending this mod'e of enforcing 
payment of a judgment, has been one of the worst evils of our ju- 
diciary system. We entertain not the slightest doubt, that in 
practice this will be found much more easy and expeditious, and 
much less expensive than the present system. 

The several sections require no explanation. 

§ 247. When an execution against property of the 
judgment dehtor, issued to the sheriflf of the county 
where he resides, or if he reside out of the state, to the 
sheriflf of the county where the judgment roll is filed^ 
shall be returned unsatisfiied in whole or in part, the 
judgment creditor may obtain an order from a judge of 
the court or a county judge of the county to which the 
execution was issued, requiring the judgment debtor to 
appear and make discovery on oath, concetniu^ Kv& ^xan 
petty. 



before such judge at a time and place specified in the 
order. 

§ 248. After the issuing of execution against property, 
any person indebted to the judgment debtor, may pay 
to the sheriff the amount of his debt, or so much thereof 
as shall be necessary to satisfy the execution, and the 
sheriff's receipt shall be a sufficient discharge therefor. 

§ 249. Upon an affidavit, that any person has property 
of the judgment debtor, or is indebted to him, the judge 
may by an order require such person to appear at a spe- 
cified time and place, and be examined, concerning the 
same. 

§ 250. Witnesses may be required to appear and testify 
on any proceedings under this chapter, in the same man- 
ner as upon the trial of an issue. 

§ 25 1. If the party or witness reside in the county 
where the order is made, he shall be required to attend 
before the judgej if in any other county, before a refe- 
ree, as provided in section 255. In such case the 
examination shall be taken by the referee, and cer- 
tified to the judge. 

§ 252. The judge may order any property of the judg- 
ment debtor, not exempt from execution, in the hands 
either of himself or any other person, or due to the judg- 
ment debtor, to be applied towards the satisfaction of the 
Judgment 
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$ 253. The judge may also, by order, appoint a receiv- 
er of the property of the judgment debtor, in the same 
manner, and with the like authority, as if the appoint* 
ment were made by the court, according to section 200. 
The judge may also, by order, forbid a transfer of the pro- 
perty of the judgment debtor, and any interference there- 
with. 
§ 264. If it appear that a person so brought before the 
judge, claims an interest in the property of the judgment 
debtor, adverse to him, such interest shall be recoverable 
only in an action by the receiver; but the judge may by 
order, forbid a transfer or other disposition of such inter- 
est, till a sufficient opportunity be given to the receiver 
to commence the action. 

§ 255. The judge may, in his discretion, order a refer- 
ence to a referee agreed upon or appointed as prescribed 
in sections 228 and *i29, to report the evidence or the 
facts. 
§ 266. The judge may allow to the judgment creditor 

or to any party or witness so examined, his traveling ex- 
penses, and a fixed sum in addition, not exceeding thirty 
dollars as costs. 

§ 257. If any party or witness disobey an order of the 
judge, duly served, such party or witness may be punish- 
ed by the judge, as for a contempt. 



TITLE X. 

Of the Costs in civil Actions. 

Bbction 25S. Fee bill abolished. Specific allowances given, termed costs. 
S59. When allowed of course to plaintiff. 

260. When to defendant. 

261. When in discretion of court. 
/ 262. Amount allowed. 

263. 284. Allow aQCe> in addition, of a per eentage on the reeoverj or claim* 
26&. Interest on verdict or report added as part of costs* 

266. Clerk to insert costs in judgment. 

267. Clerk's fees. 
2GB. Referees' fees. 

269. Postponement of trial, amount payable thereon. 

270. No costs, on motion. 

On thiff subject we have proposed radical changes. We 
propose to abolish the fee bill altogether, cut off at once this pro- 
lific source of complaint and abuses, and place the law on its 
proper footing, of indemnity to the party,, whom an unjust ad- 
versary has forced into litigation. 

Costs seem, at present, to be fixed wifti a view to the three 
following principles : first, that thfe state should prescribe the 
compensation which a lawyer may receive for his services; 
second, that this compensation should be proportioned to the 
number and length of proceedings in a cause ; and, third, that 
the whole of it should be assessed upon the losing party. The 
two first we conceive to be unsound. 

We cannot perceive the right of the state, to interfexe between 
citizens, and fix the compensation which one of them shall re. 
ceive from the other, for his skill or labor. Government is in- 
stituted for the preservation of order, and the protection of 
rights. It is not its province, to make bargains for the people 
or to regulate prices. This it assumes to do, in respect to the 
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dealings between lawyer and client. It fixes the price of skill 
and labor. It has no more just right to do this, than it has to 
fix the price of property. It may prescribe the salary of the 
clergyman, or the fee of the physician, with as much reason as 
the compensation of the attorney. If it be said, that the attor- 
ney is an officer, admitted by the courts, an^ therefore, in a po- 
sition different from the others, we answer, that he is not a 
public officer, chosen to perform public duties. I{e is admitted 
to practice in the courts, for private purposes, and on behalf of 
private persons. He is, in every respect, a private agent, and 
the only rightful supervision that the state ms^ hare over 
him, more than it has over every citizen, is, to see that he does 
not abuse his license. Freedom of industry, is one. of the 
strongest demands of the time. This includes, not only the 
right of the citizen to engage, at will, in any honest calling, 
but to receive such reward as he can agree for it. 

If the right to prescribe the compensation were conceded, it 
should nevei be made to depend, upon the number or length of 
the proceedings. This it did formerly, in all cases, and al- 
though of late years there has been a tendency to adopt spe- 
cific charges, there are still many cases, where the fees are 
graduated by the length and number of the papers. The system 
is wrong, for two reasons ; one, that it encourages the multi- 
plication of the processes, and the other, that it is not propor- 
tioned to the real labor performed. 

So long as the compensation is adjusted as at present, ac- 
cording to a minute* table of fees, no matter how nicely the 
table may be prepared, there will yet remain opportunities for 
unnecessary papers, and unnecessary motions. No device 
which the wit of man ever conceived, can shut the door upon 
such opportunities. And although the number of those who 
abuse them is not great, yet it cannot be denied, that there are 
unworthy persons who do so. To get rid of such persons, is 
the wish of the profession, no less than of the public ; and 
that cannot be done, without the abolition of the system aIto« 
gether, 



toe 

Thre real labor bestowed upon a- lawsuit, is proportioned, 
not 80 much to the number or length of proceedings in the 
courts, as to the difficulty of the questions of law or fact 
One case requires little thought; and almost takes care of itself; 
another requires a vast amount of study, careful preparation, 
and great learning. These cannot be measured by any table 
of fees. A just rate of compeneation depends on the service 
performed, the manner inVhich it is performed, and the situa- 
tion of the parties. One performs the service well, another 
does it ill : they should not both have the same compensation. 
Then the residence of the parties is an element in the com- 
pensation. A fiair compensation, in a county, where the means 
of subsistance are cheap, would be wholly inadequate in a 
county where they are dear. In some counties, a lawyer 
gives fifty dollars Tor the rent of his office, and five hundred 
for his personal expenses. In others, his rent and his personal 
expenses are quadrupled. There is no justice in providing that 
he shall receive the same compensation in both places. 

The only just rule on the subject, in respect to the lawyer, 
is the same, as in respect to every other professional person; that 
is, to enforce the contracts made by him. Let him make his 
engagement with his client, as they can agree between them- 
selvesj or if there be no express agreement, let the rate of 
compensation be determined by the usage in such cases. No 
other rule is consonant either with justice, or the prevailing 
spirit of this age. 

The losing party, ought however, as a general rule, to pay 
the expense of the litigation. He has caused a loss to his 
adversary unjustly, and should indemnify him for it. The 
debtor who refuses to pay, ought to make the creditor whole. 

To satisfy these different principles, it is necessary, while 
the relations between the client and the lawyer are left free 
60 that they may make whatever contract they please, that 
there shall be provided some mode of indemnifying the suc- 
cessful party for his expenses in the suit. Then how shall the 
amount ofiademniiy be regulated! It cannot be adjusted with 
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precision, from the nature of the case, but we can get an ap- 
proximation to it. . There are two modes; one by letting the 
court or the jury fix it, in each particular case, according to its 
circumstances; the other by giving certain allowances, gradu- 
ated in part by the necessary labor performed, and in part by 
the amount in controversy. The latter strikes us as preferable, 
because it leaves nothing to aibitrary discretion. 

We shall thus provide an indemnity approaching, in a de- 
gree, the amount "which the client will have to pay to his at- 
torney and counsel. Their compensation will depend general- 
ly upon the difficulty of the case^ and the amount at risk. A 
commissioir-upon the amount will cover the last, and the spe- 
cific charges will, in a considerable dee:ree, covet the first. 
We have not designated the sums to be inserted in the act, 
. preferring that it should be done by the legislature. . They 
will readily perceive, that the amount concerns the client only, 
and not the lawyer, for the compensation of the latter will be 
entirely independent of it. 

These provisions, we believe, will put the law of costs on 
its true foundation, leaving the lawyer and the client to agree 
upon the compensation, between themselves, according to their 
views of the necessity and value of the service, and giving to 
the prevailing and the innocent party, an indemnity as nearly 
exact as it can be made, depending, not on the number of the 
motions, or the length of the papers, but on the risk and the 
labor. The reward of the lawyer will then depend, as it ought, 
on the responsibility he assumes, the skill he can employ, and 
the time he gives to his client. 

It is far from our intention to say, that the indemnity 
thus provided, will prove, in all cases, adequate. It will 
sometimes be less than the amount paid by the client, some- 
times it may be more. It will certainly be an approximation 
to it, much greater than our present system of costs, while it 
does not violate the first principles of political economy, and, 
will put away forever from the profession, the temptation and 
the scandal of the present system. 



§ 258. All statutes, establishing or regulating the costs 
or fees of attorneys, solicitors and counsel in civil ac- 
tions, and aU existing rules and provisions of law, re- 
stricting or controlling the right of a party to agree with 
an attorney, solicitor or counsel, for his compensation, are 
repealed ; and hereafter the measure of such compensa- 
tion shall be left to the agreement, express or implied of 
the parties. But there may be allowed to the prevailing 
party, upon the judgment, certain sums by way of in- 
demnity, for his expenses in the action; which allowan- 
ces are, in this act termed costs. 

5 259. Costs shall be allowed of course to the plain- 
tiff upon a recovery, in the following cases : 

1. In an action for the recovery of real property, or 
when a claim of title to real property arises on the plead- 
ings, or 13 certified by the court to have come in ques- 
tion at the trial. 

2. In an action to recover the possession of personal 
property. 

3. In the actions, of which according to section 47, a 
court of a justice of the peace has no jurisdiction. 

4. In an action for the recovery of money, where the 
plaintiff shall recover fifty dollars or more. 

§ 260. Costs shall be allowed of course to the defen- 
dant, in the actions mentioned in the last section, unless 
the plaintiff be entitled to costs therein. 

$261. In other actions, costs may be allowed or not 
in the discretion of the court. 
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r ^ 262. When,aUowe<i,4ki^e4»6ts <^aU b^ m fiaJ^uMi : 

1. To the plaintiff, for all proceedings before notice 
of trial (including judgment when entered,) 

In an action where judgment upon failure to answer 
may be had without application to the court, seven dtA- 
lars; ia an action where judgment can only be taken on 
application to the court, twelve dollars ; for all subia* 
quent proceeding before trial, seven dollars : 

2. To the defendant ; for all the proceedings before 
notice of trial, five dollars ; for all subsequent proceed- 
ings before trial, seven dollars : 

3. For the trial of issues of law, if separate from the 
trial of isues of fact, to the plaintiff, fifteen dollars ; to 
the defendant, twelve dollars : 

4- For the trial of the issues of fact, if separate from 
the trial of the issues of law, to the plaintiff, fifteen dol- 
lars ; to the defendant, twelve dollaps : 

5. For the trial of the issues of fact and of law, 
when tried at the same time, to the plaintiff, twenty dol- 
lars; to the deifendant, fifteen dollars: 

6. To either party on appeal, excepting to the court 
of appeals ; before argument, fifteen dollars; for argu- 
ment, thirty dollars : 

7. To either party on appeal to the court of appeals; 
before argument, twenty dollars ; for argument, fifty dot 
lars: 

8. To either party, for every circuit or term, at which 
the cause is necessarily on the calendar, and not reached 
or postponed, excluding tYiat a\^\^dtiV\.S&\xs.^«N« 

ten dollars. 



§ 263. In addition to these allowances, if the action 
be for the recovery of money, or of real or personal pro- 
perty, and a trial have been had, the court may in its 
discretion, in difficult or extraordinary cases, make an 
allowance of not more than ten per cent, on the recovery 
or claim, as in the next section prescribed, for any amount 
not exceeding five hundred dollars ; and not more than 
five per cent, for any additional amount. 

§ 26i. These rates shall be estimated as follows : 

1- If the plaintiff recover judgnaent, it shall be upon 
the amount of money, or the value of the property, re- 
covered. 

2. If the defendant recover judgment, it shall be upon 
the amount of money, or the value of the property, 
claimed by the plaintiff. 

Where the action is for real or personal properly, the 
value thereof must be determined by the jury, court or 
referees, by whom the action is tried. 

§ 265. When the judgment is for the recovery of mo- 
ney, interest from the time of the verdict or report, until 
judgment be finally entered, shall be computed by the 
clerk, and added to the costs of the party entitled thereto. 

, By the act of 1844, chapter 324, interest is allowed on all 
juiiEinenls, and after verdict or report, and before final jjijk- 
iDEnt, are to be taxed as costs. 



211 

§ 266, The clerk shall itObtt in the entry of jadgment 
en the application of the prevailing party, upon two 
days' notice to the other, the sum of the charges for 
costs, as above provided, and the necessary disburse- 
ments, allowed by law, including the compensation 6f 
referees, and the expense of printing the papers lipb'n 
any appeal. The disbursements shall be stated in de- 
tail, and verified by affidavit, which shall be filed. 

§ 267. The clerk shall receive, 

On eveiy trial, from the party bringing it on, one dol- 
lar; 

On entering judgment, one dollar. 

He shall receive no other fee, for any service whatever 
in a civil action, except for copies of papers, at the rate 
of five cents for every hundred words. 

In addition to the above charges, the clerk of the su- 
perior court of the city of New- York, and the clerk of the 
court of coi mon pleas of the city and county of New- 
York, shall receive, for the use of the city of New- York, 
to the credit of the fund for the payment of those clerks, 
one dollar for the entry of every judgment, in place of 
the fees now charged for services of the judges of those 
courts, at chambers. 

§ 268. The fees of referees shall be three dollars to 
each, for every day spent in the business of the refer- 
ence ; but the parties may agree in writing upon any 
other rate of compensation. 
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§ 269. When an application shall be made to a court 
or referees, to postpone a trial, the | ayment to the ad- 
verse party of a sum not exceeding ten dollars, beside.^ 
the fees of witnesses, may be imposed, as the condition 
of granting the postponement 

§ 270. No costs shall be allowed on a motion, except 
the costs of resisting in the discretion of the court, not 
exceeding ten dollars. 



TITLE XI. 

Of appeals in civil acUoiis. 

CBAn'ER I. APPEALS IN GENERAL. 

II. APPEALS TO THE COURT OF APPEALS. 

III. APPEALS TO THE SUPREME COURT, FROM AJ7 INFERIOR OOORT. 

IV. APPEALS IN THE SUPREME COURT^ AND THE SUFSRIOR COVRT ANB 

COURT OF COMMON PLEAS OF THE CITT OF NEW-TORX, FROM A 
SINGLE JUDGE, TO THE GENERAL TERM, 
y. APPEALS TO THE SIWERIOR COTTRT OF THE CITT OF NXW-TORX, OR TO 
A COUNTY COURT, FROM AN INFERIOR COURT. 



CHAPTER I. 

APPEALS IN GENERAL. 

Section 271. Writs of •rror abolished. 

272. Orders made out of court, how reviewed. 

273. Any party aggiAeved may appettT. 

274. Parties how designated on appeal. 

275. Appeals made by serving: and fiJing notice with clerii. 

276. Clerk to transmit papers to appellate eourt 

277. Intermediate orders affecting the judgment, may be revle'w^ 

on the appeal. 

278. What Judgment may be given. 

279. Certain appeals to be within two years. 

280. Other appeals within ten days. 

281. Appellant to furnish papers to the court. 

While the court of chancery had a separate ezisteoce, the 
review of its decision by the court of last resort, was accom- 
plished by means of a proctding, styled an appeal, and that 
of the supreme court, was reriewed by the same court, upttit 
a proceeding, styled a writ of error. Under the n^w ooil* 
stitution, the court of appeals succeeds to the court for the cor- 
rection of errors, and the present supreme court inherits the ju- 
risdiction of the old chancery and supreme court. By the ju- 
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diciary act of 1847, for the organization of the new judiciary^ 
the double system of review, by appeal and writ of error, ^ris 
continued and made applicable to the new c#urts. The cir- 
cumstances of the case, however, warrant us in believing, that 
it was adopted as a temporary measure, until time could be ta- 
ken for a thorough revision of the whole system of a^ppeals. 
That duty we have endeavored to perform in this title, in con- 
nection with the provisions continued in the first part, relating 
to the courts and their jurisdtiction. We have substituted a 
uniform system of appeals, in all actions, varying only according 
to the jurisdiction of the courts and their peculiar organization. 
The security required on appeal has been adapted to the na- 
ture of the judgment appealed from, in analogy to that hereto- 
fore provided in the court of chancery. 

§ 271. Writs of error and appeals in civil actions, as 
they have heretofore existed, are abolished, and the only 
mode of reviewing a judgment, or order, in a civil action, 
shall be that prescribed by this title. 

§ 272. An order, made out of court, without notice to 
the ^adverse party, may be vacated or modified, without 
notice, by the judge, who made it, or may be vacated or 
modified on notice, in the manner in which other mo- 
tions are made. 

§ 273. Any party aggrieved may appeal in the cases 
prescribed in this title. 

§ 274. The party appealing, shall be known as the 
appellant, and the adverse party as the respondent. But 
the title of the action shall not be changed, in conse- 
qfueftce of the appeal. 
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$ 275. An appeal must be made by the service of a 
notice in writing, on the adverse party, and on the clerk, 
with whom the judgment or order appealed from is en- 
tered, stating the appeal from the same or some specified 
part thereof. 

• 

§ 276. Upon the appeal, allowed by the second and 
third chapters of this title, being perfected, the clerk 
with whom the notice of appeal is filed, shall, at the ex- 
pense of the appellant, forthwith transmit to the appel- 
late court a certified copy of the notice of appeal and 
of the judgment roll. 

§ 277. Upon an appeal from a judgment, the court may 
review any intermediate order, involving the merits, and 
necessarily affecting the judgment. 

§ 278. Upon an appeal from a judgment or order, the 
appellate court may reverse, affirm or modify the judg- 
ment or order appealed from, in the respect mentioned in 
the notice of appeal, and may, if necessary or proper, 
order a new trial. 

§ 279. The appeal allowed by the second and third 
chapters of this title, must be taken within two years 
after the judgment. 

§ 280. The appeal allowed by the fourth chapter oJFthi0 
title, must be taken, within ten days, after written notice 
of the judgment or order shall have been given to the 
party appealing. 
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§ 281. The appellant shall furnish the court with co- 
jaea, of the notice of appeal, and of the order or judgment 
roll. If he fail to do so, the appeal shall be dismissed, 
unless the court shall otherwise direct. 



CHAPTER II. 

APPEALS TO THE COURT OF APPEALS. 

ezcTiON 38^ Appeal in what eases taken. 

288. Seenrity must be given to pay costs and damages. 

284. If judgment for money, security to stay execution. 

285. If to deliver documents^ they must be deposited. 

286. If to execute conveyance, it must be deposited. 

287. If lo deliver property, security for, also on mortgage sale, 

288. Security given, proceedings stayed. 

289. Undertakings in one instrument or several. 

290. Security to be approve4, and to justify. 

291. Perishable property may be sold. 

292. Undertaking be filed. 

§ 282. An appeal may be taken to the court of appeals, 
in the teases mentioned in section 1 1 . 

§ 283. To render an appeal effectual for any purpose,* 
a written undertaking must be executed, on the part of 
the appellant, by at least two sureties, to the effect, that 
the appellant will pay all costs and damages, which may 
be awarded against him on the appeal, not exceeding 
two hundred and fifty dollars; or that sum must be de- 
posited with the clerk, with whom the judgment or order 
was entered, to abide the event of the appeal. Such un- 
dertaking or deposit may be waived by a written con- 
sent on the part of the respondent. 

«.- MMu tiiuoc luiiuwiiig relating to securities ob ap* 

peak, ire taken substantially from the Revised Statutes, with 
tach modifications, however, both in language and effiet,.A8 to 
tOMke item conformable to our general plan. 2. R. S. 606-8. 
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' f^284. If the appeal be from a judgment directing the 
imyment of money, it shall not stay the execution of tfab 
judgment, unless a written undertaking be executed on 
the part of the appellant, by at least two sureties, to the 
effect, that if the judgment appealed from, or any part 

« 

thereof, be affirmed, the appellant will pay the amount 
directed to be paid by the judgment, or the part of such 
amount as to which the judgment shall be affirmed, if it 
be affirmed only in part, and all damages which shall be 

awarded against the appellant, upon the appeal. 

% 

§ 285. If the judgment appealed from, direct the as- 
signment or delivery of documents, or personal pro- 
perty, the execution of the judgment shall not be stayed 
by appeal, unless the things required to be assigned or 
delivered, be brought into court, or placed in the custo* 
dy of such officer or receiver as the court shall appoint, 
or unless an undertaking be entered into, on the part of 
the appellant, by at least two sureties, and in such amount 
as the court sha,ll direct, to the effect that the appellant 
will obey the order of the appellate court, upon the 
appeal. 

§ 286. If the judgment appealed from, direct the exe- 
cution of a conveyance or other instrument, the exe- 
cution of the judgment shall not be stayed by the iq^tf , 
until the instrument shall have been executed and depo^ 
sited with the clerk with whom the judgment is entered, 
to abide the judgment of the appellate court. 
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§ 287. If the judgment appealed from, direct the sale 
or delivery of possession of real property, the execution 
of the same shall not be stayed, unless a written under- 
taking be executed on the part of the appellant, with two 
sureties, to the effect that during the possession of such 
property by the appellant, he will not commit, or suffer 
to be committed, any waste thereon, and that if the judg- 
ment be affirmed, he will pay the value of the use and 
occupation of the property, from the time of the appeal 
until the delivery of possession thereof, pursuant to the 
judgment, not exceeding a sum to be fixed by a judge 
of the court by which judgment was rendered, and which 
shall be specified in the undertaking. When the judg- 
ment is for the sale of mortgaged premises, and the pay- 
ment of a deficiency arising upon the sale, the under- 
taking shall also provide for the payment of such defi- 
ciency. 

§ 288. Whenever an appeal shall bo perfected, as 
provided by sections 284, 285, 286 and 287, it shall stay 
all further proceedings in the court below, upon the judg- 
ment appealed from, or upon the matter embraced there- 
in ; but the court below may proceed, upon any other 
matter included in the action, and not affected by the 
judgment appealed from. 

f 289. The undertakings prescribed by sections 283, 
284, 285, and 287, may be in one instrument or several, 
at the dption of the appellant. 
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§ 290. An undertaking upon an appeal shall be of no 

eflfect, unless it be approved in the first instance by a 
judge of the court below, or a county judge. The re- 
spondent may, however, except to the sufficiency of the 
sureties, within ten days after notilje of the appeal; and i 

sureties justify, before a judge of the court below or a 

county judge, as prescribed by sections 17Q and. 171, 

within ten days thereafter, the appeal shall be regarded 

as if no undertaking had been given. The justification 

shall B^»-».pon a notice of not less than five days.^ 

ist have the same qualifications as pail, pursuai 

§ 291. In the cases not provided for in sections 284, 
285, 286, 287 and 288, the perfecting of an appeal, by 
giving the undertaking mentioned in section 283, shall 
stay proceedings in the court below, upon the judgment 
appealed from, except, that where it directs the sale of 
perishable property, the court below may order the pro- 
perty to be sold, and the proceeds thereof to be deposit- 
ed or invested, to abide the judgment of the appellate 
court. 

§ 292. The undertaking must be filed with the clerk, 
with whom the judgment or order appealed from was 
entered. 
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CHAPTER in. 

APPEALS TO TH£ SUFR£M£ COURT FROM AN INFERIOR COURT. 

SB€Tioif 298. A|:»p«al, in what eatet. 

294. Security to be giTen as on ^>peal to courts of appeals. 

295. Where beard. 

29& Papers^ Xrj whom ftimished. 

• 

§ 293. An appeal may be taken to the supreme court, 
frbta the judgment rendered by a county court, or by the 
mayors' court of either of the cities of Albany, Hudson, 
Troy and Rochester, or by the recorders' court of either 
of the cities of Buffalo and Utica. 

§ 294. Security must be given upon such appeal, in 
the sairie manner, and to the same extent, as upon an 
appeal to the court of appeals. 

§ 295. Appeals in the supreme court shall be heard at 
a general term, either in the district embracing the 
county where the judgment or order appealed from vi^« 
entered, or in a county adjoining that county, except that 
where the judgment or order was entered in the city and 
county of New- York, the appeal shall be heard in the first 
district. 

By the existing law, an appeal can only ' be heard in the 
county where the venue is laid, or in an adjoining county. The 
same act requires a general term of the supreme court to be 
held in every county, or an adjoining county, every year. • 

These provisions are inapplicable to the organization of the 
courts, and the times and places of holding them, as proposed 
by us in the first part of this work. The times when and coun- 
ties in which the general terms are to be held in each district 
Mre by oar plan to be appointed by the Governor. 



It is not less important to the ptrties in litigation and the 
public, that justice should be administered speedily than to iiare 
it ^^ brought home to every man's door." Parties would often 
.choose to go a little further for it, or at Ijeast.have their couiisel 
go, \^'hen there is only a question of law to he settled on ap- 
peal, than to wait too long to have justice come to the door. 
We therefore propose to allow appeals to be heard anywlMre 
in the district, or in a county adjoining that in which the ca«se 
was tried, though in another district. 

§ 296. When the appeal is heard in a county other 
than that where the judgment roll is filed, ithe judgment 
upon the appeal shall be certified to the clerk with .whom 
the roll is filed, to be there entered and dopketed. 

CHAPTER IV. 

APPEALS IN THE SUPREME COURT, AND THE SUPERIOR 
COURT AND COURT OF COMMON PLEAS OF THE CITY OF 
KBW-TORK, FROM A SINGLE JUDGE, ^^TO THE GSNEITAL 
T^RM. 

Sbction 897. Appeals, allowed irpm cirpuits and^i^cial term Jto ipa»e court in gen- 
eral term; where heard> and security required. 
.296. Decision on famU at general term 4pa1« 

299. Qrders in certain cases may be appealed from. 

300. Orders at ehambers to be entered before appeal. 

§ 297. In the supreme court, the superior court of the 
city of New- York, and the court of common pleas for the 
city and county of New- York; an appeal, upon either the 
law or the fact, may be taken to the general term, from 
a judgment entered upon the direction of a single judge 
of the same court. Security must be given upon such 
appeal, in the ;^ame manner as upon an appeal to the 
court ot appeals. In the supreme court, the appeal shall 
be heard in the same manner as if it were an appeal; 
from an inferior court. 



§ 298. Upon such appeal, the decision upon the facts 
shall he final. 




§ 299. An appeal may in like manner, and within the 
same timej be taken from an order made hy a single 
jndge of the same court, and may be thereupon review- 
ed, in the following cases : 

1. AVhen the order grants or refuses a provisional re- 
medy. 

2. When it involves the merit of the action, or some 
part thereof 

But no appeal, under this section shall be taken, unless 
a jndge of the same court certify that in his opinion, it 
is proper, that the question arising on the appeal should 
be decided before the judgment. 

^ 300. The last section shall include an order made 
out of court upon notice; but in such case, the order 
must be first entered ■with the clerk. And for^the pur- 
pose of an appeal, any party, affected by siich order, may 
require it to be entered with the clerk, and it shall be 
entered accordingly. 
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CHAPTER V. 

APPEAL TO THE SUPERIOR COURT OF THE CITY OF NeW-YoRK, 
OR TO A COUNTY COURT, FROM AN INFERIOR COURT. 

Section 301. Existing laws for review of judgments repealed, and this^chap- 

ter substituted. 

302. Judgments to be reviewed by superior court, and by county 

coiuts. 

303. Appellant to make affidavit. 

304. Copy affidavit and notice of appeal to be served. 

305. Security to stay execution. 

306. To be approved by judge or court below. ^ 

307. Order to stay, and security how served. 

308. In case of death of justice, to be filed. 

309. Counter affidavits allowed. 

310. Appeal may be heard on affidavits. 

311. Return when and how made, and compelled, 

312. In case justice be out of office. 

313. Amended return may be required. 

314. If justice be dead witnesses to be examined. 

315. Hearing, upon return. 

316. Copies of papers not required on hearing. 

317. Judgment liow given. ' 

318. Judgment IroU. 

319. If new trial ordered, reason to be given. 

320. New trial where had. 

321. Costs to whom aivarded. 

322. Restitution may be ordered. 
[323. Costs set off in certain cases. 
324.;What costs allowed. 

By the terms of the constitution, jurisdiction is expressly 
giyen to the county courts in cases arising in justices' courts. 
The existing system of appeals from justices' judgments, when 
over twenty-five dollars, and of certiorari when under that 
amount, is very defective as a system of review, and very 
expensive in practice. The amount of recovery is by no 
means a criterion of the amount involved in the controversy, 
or of the importance of the error complained of; as great 
injustice may arise by fhe failure to obtain a judgment over 
twenty-five dollars, in a good cause of action, for a large 
sum, as in a recovery for that amount, when a less 
sum was due. Nor does there appear to be any well 
founded reason for affording a new trial, as the remedy in ond 
case, and a mere hearing on questions of law only in the 
other. 
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When the judgment is for an amount over twenty-fiTe 
dollars, a new trial is now granted on an application 
by one party without notice to the other; and the trial 
must have been conducted with uncommon ability, if 
there can be no ground found by a skilful practitioner, on 
which to obtain an allowance of an appeal. Indeed the 
instances of refusing an appeal are very rare, and it has be- 
come almost a matter of course to grant it on the represen- 
tation of the attorney. An allowance of an appeal is equiva- 
lent to an order for a new trial in the county court; a trial 
which, in the majority of cases, costs twice as much as the 
amount in controversy. 

When parties have once submitted their differences to the 
decision of a court, a new- trial ought never to be granted, un- 
less it be made to appear that some material error by the court 
has occurred, by which the substantial rights of the party have 
been prejudiced; and before it is lillowed, or the matter is con- 
sidered, a notice to the opposite, party, and an opportunity for 
a full and fair hearing on both sides,u8hatuld be j^Sbrded. The 
system devised and recommjended for adoption is based on 
on this principle. 

Tt Is proposed to abolish both the certiorari and appeal, in 
the form in which they liow exist, and to substitute in all cases 
an appeal by an application to the appellate court for a new 
trial/ or reversal, founded on an affidavit, setting forth the 
grQimd& of the. appeal. A copy of this affidavit is to be served 
on the adverse party, with notice of the application. On 
hearing both sides, if there is no discrepancy in the affidavits 
AS to the matters complained of, the court orders a new trial, 
or reversea or affirms the judgment on the first hearing, as the 
case may require. Incase of disagreement in the affidavits 
as to the material faets, it orders a retvrn. The order and 
affidavits on both sides are sent to the court below, which 
makes a return; and on that, the matter is finally heard and de- 
termined. 

This is a summary outline of the system, which is made ap» 
plicable to all the inferior courts; and it is confidently believed 
Umt it will afford a eheap, summary ^ and yet safe method of 
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reTitwing judgm«its in , jttotices^ courts^ and other inferior tri- 
buDiIs. 

§ 801. All statutesi now in force, providing for the re- 
view of jadgments in civil cases, rendered by courts of 
justices of the peace^ by the marine court of the city of 
New- York, by the assistant justices' courts in the city 
of NewOTork, by the municipal court of the city of 
Brooklyn, and by the justices' courts of the cities of 
Albany, Troy and Hudson, and regulating the practice 
in relation to such review, are repealed ; and hereafter, 
the only mode of reviewing such judgments shall be an 
ap^al, as prescribed by this chapter. 

j 302. When the judgment shall have been rendered 
by the marine court of the city of New- York, or by an 
assistant justice's court in that city, the appeal shall be 
to the superior court of the city of New- York ; and when 
rendered by any of the other courts enumerated in the 
last section, to the county court of the county where the 
judgment was rendered. 

§ 303. The appellant shall, within twenty days after 
the judgment, make^ or cause to be made, an affidavit, 
stating the substance of the testimony and proceedings 
before the court below, and the grounds upon which the 
appeal is founded. 

§ 304. A copy of the affidavit shaU, within the same time, 
be served on the respondent, if he be a lesident of th^ 
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city or county, or if he be not a resident, on the attorney 
or agent, if any, who appeared for him on the trial, or on 
tlie justice; with a notice, stating that the appellant ap- 
pealsfrom the judgmeiit, and that tlie appeal will be heard 
by the appellate court, at a time and place therein designa- 
ted, either in or out of term ; which copy and notice shall 
be served at least ten days before the time for hearing* 
the appeal. 

§ 305. If the appellant desire a stay of execution of the 
judgment, he shall present the affidavit to a judge of the 
appellate court, or a justice of the supreme court, who 
may, thereupon, in his discretion, make an order that all 
proceedings on the judgment be stayed, upon security 
being given, as provided in the next section. 

§306. The security shall be a written undertaking, ex- 
ecuted by one or more sufficient sureties, approved by the 
judge making the order, or by the court below, to the 
efi'ect that if judgment be rendered against the appel- 
lant, and execution thereon be returned unsatisfied, in 
whole or in part, the sureties will pay the amount un- , 
satisfied. 

§ 307. The delivery of the order and undertaking to 
the court below, shall stay the issuing of execution;' 
or if it have been issued, the. service of a copy of the 
order and undertaking, certified by the court below, 
"" upon the officer holding the execution, with payment 
of his fees, shall stay further proceedings thereon. 
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§ 308. Where, by reason of the death of a justice of 
the peace, or his removal from the county, or any other 
cause, the order to stay and the undertaking on the ap- 
peal cannot be delivered to him, they shall be filed with 
the clerk of the appellate court, and notice thereof giv- 
en to the respondent. They shall, thereupon, have the 
same effect as if delivered to the justice. 

*§ 309. When the affidavit and notice of appeal shaU 
have been served, the respondent may supply or correct 
material omissions or mis- statements therein, by an affi- 
davit on his part ; a copy of which shall be served on 
the attorney, if any, who prosecutes the appeal, or if 
there be none, on the appellant, or on the attorney or 
agent, if any, who appeared for him on the trial, at least 
four days before the time for hearing the appeal. 

§ 310. the appellate court shall proceed to hear the 
, appeal, at a time and place mentioned in the notice, or 
jto which the hearing may be adjourned, or at such other 
,time as the court shall appoint, of which at least ten 
days notice shall be given, and may decide the same up- 
,on the affidavits; or if they be contradictory or defective 
in material points, may order the court below to make a 
return of the testimony and proceedings before it, within 
ten days after the service of the order and affidavits, or of 

copies thereof -- 

§ 311. The court below shall, thereupon, within the 

time limited by the order, make a return to the appellate 

court, of the testimony, proceedings and judgment, and 

file the same, with the order and affidavits, in the appel- 
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late court j and may be compelled to do so by iattach- 
mcnt. But no justice of the peape shall be bound to 
make a return, unless the fee prescribed by the last see- 
tion of this chapter, be paid on service of the order. 

§ 312. When a justice of the peace, by whom a judg- 
ment appealed from was rendiered, shall have gone out 
of office, before a return is ordered, he shall, neverthe* 
less, make a return, in the same manner, and with the 
like effect, as if he were still in office. 

§ 313. If the return be defective, the appellate court 
may direct a further or amended return, as often as may 
be necessary, and may compel a compliance with its or* 
der, by attachment. 

§ 314. If a justice of the peace, whose judgment is ap- 
pealed from, shall die, become insane, or remove from 
the state, the appellate court may examine witnesses, on 
oath, to the facts and circumstances of the trial or judg- 
ment, and determine the appeal, as if the facts had been 
returned by tlic justice. If he shall have removed to 
another county within the state, the appellate court may 
compel him to make the return, as if he were still within 
the county where the judgment was rendered. 

§ 315. If a return be made, the appeal maybe brought 
to a hearing at a general term of the appellate court, 
upon a notice by either party, of not less than eight 
days. It shall be placed upon the calendar, and con- 
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tiaue thereon, without further notice, until finally dispo- 
sed of ; but if neither party bring it to a hearing, before 

the end of the second term, the court shall dismiss the' 
appeal, unless it continue the same, by special order, for 
. cause shown. 

§ 316, The appeal, whether heard on the affidavits or 

return, shall be heard on the original papers j and no 

copy thereof need be/urnished for the use of the court. 
§ 317. Upon the hearing of the appeal, either upon 

affidavits or upon the return, the appellate court shall 
give judgment according to the justice of the case, with- 
out regard to technical errors or defects, which do not 
aflfect the merits. In giving judgment, the court may 

either order anew trial, or may affirm or reverse the judg- 
ment of the court below, in whole or in part, and as to 
any or all the parties. 

§ 318. To every judgment upon an appeal, there shall 

be annexed the affidavits or return on which it was heard, 

which shall be filed with the clerk of the court, and shall 

constitute the judgment roll* 
§ 319. If a new trial be ordered, a concise statement 

of the reasons for such order shall be filed with the clerk. 
The court below shall thereupon proceed to try the action 
upon the issue originally joined therein, or upon amend- 
ed pleadings, in its discretion *, and for that purpose, on 
the application of either party, may issue a^summonjs di- 
rected to the other party, to appear for such new trial, at 
a time and place to be designated therein ; the time to 
be not less than six days from the service of the sum- 
mons. And the trial may \)e a^V^xiraft'^ \iwdl ^csssl^ \.^ 



tune, not exceeding ninety days in all, in the same man- ~^ 
nerandon the same terms as a spcond or further ad- 
journment may now he granted by courts of justices of 
the peace, or to procure the issuing and return of a com- 
mission to take testimony, and the trial and all subse- ss 
quent proceedings shall be had therein and conducted in 
Uke manner in all respects as in an action originally 
commenced before the same iiisticRi a 

§ a20. If a new trial be ordered, on an appeal from a | 
judgment of a justice of the peace, it shall be before the 
same justice, or before any other justice in the same 
county, in the discretion of the appellate court. 

§ 32 1 . If the judgment be affirmed, costs shall be award- 
ed to tlie respondent. If it be reversed, costs shall be 
awarded to the appellant, unless a new trial be ordered ; 
in which case, they shall be in the discretion of the ap- ' 
pellate court. If it be affirnr^d in part, the co,stSj or such 
part as to the court shall seem just, may be awarded to 
either party. 

§ 322. If the judgment below, or any part ihereoi^ be 
collected, and the judgment be afterwards reversed, the 
appellate court shall order the amount collected to be re- ,_ 
stored, with interest from the time of collection. The ,_ 
order may be obtained upon proof of the facts made at g 
or after the hearing, upon a previous notice of six days. 

§ 323. If, upon an appeal, a recovery be had by one 
party, and costs be awarded to the other, the appellate 
court shall set off the one against the other, and render 
judgment for the balance. 

§ 324. The following fees and costs, and no other, 
shall be allowed on the appeals mentioned in this chap- 
iter: 
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To the appellant, on reversal, if upon affidavit, ten dol* 
lars; if upon a return, fifteen dollars: 

To the respondent, on affirmance, if upon affidavit, 
seven dollars; if upon areta m> twel ve dollars; 

To a justice of the peaice, fdr.iiyL|^j9larn, one dollar. 

If the jiidgoient appealed from be reversed in part, and 
> affirmed as to the residue, the amount of costs allowed lo 

either party, shall be such sum as the appellate court 
may award, not exceeding ten dollars. 

If the appeal be dimlssed for want of prosecution, as 
provided by section 315, no costs shall be allowed to 
either piHrty. 
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CHAPTER I. 

SUBMITTING A CONTROVERSY, WITHOUT ACTION. 

Section 325. Parties may submit controversy without action. 

326. Judgment on« same as in other cases, but without costs, 

327. Judgment may be enforced^ or appealed from, a^ in an action. 

§ 326. Parties to a question in diflference, which 
might be the subject of a civil action, may, without 
action, agree upon a case containing the facts upon 
which the controversy depends, and present a submis- 

• flion of the same, to any court which would have juria- 
diction, if an action had been brought. But it must 
aj^ar by affidavit, that the controversy is real, and the 

pioceedixxg in good faith, to determine the rights of the 



parties. The court shall therenpon hear and deter- 
mine the case, at a general term, and render judgment 
thereon, as if an action were depending. 



provision, it is believed, will be usefu} in many casesi 
where a qaestion, as to a legal right, ifxists between fair 
and honorable men, there being no dispute about the facts. A 
final determination of such a case may be obtained in this way, 
not only quicker and cheaper, but in a manner more congenial 
to the feelings of the parties, than by an ordinary action at 
law; the latter being a process to bring an unwilling defendant 
to submit himself to the arbitrament of the laws. 

§ 326 Judgment shall be entered in the judgment 
book, as in other cases, but without costs. The case, 
the submission, and a- copy of the judgment shall 
constitute the judgment roll. 

§ 327. The judgment may be enforced in the same 
manner, as if it had been rendered in an actikm, and 
shall be subject to af^al in like manner. 
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CHAPTER II. 

PROCEEDIX60 i^OAI.VST JOINT DEBTORS, HEIRS, DEVISEES, 
UK^ATEES Aim TEKJUfTS^ HOLDING UNDER A JUDGMENT 
DEBTOR. ^ 

SacTieiv 3Z8. Ptrtlet not (rommoned in aa letioa on joiat eoaCfaet* may Im mm- 

m(Mi«d after jttd^eat. 

329. If judgment debtor die, hisrepree^nti^ivec nay be ■nmiiMiiad. 

330. Con enti of Bumnii ns. 

331. AfBdavit of amount due required. 

332. Parry tummoned may defend by anawer. 

333. Reply and trial aa in other aetiont. 
33 k Reply and answer to be verified. 

In another part of the act, actions upon judgments be- 
tween the same parties are forbidden. 

When a right of acti;)n exists against several joint contract- 
ors, it is often convenient and sometimes necessary, to proceed 
with the action and take judgment, though a part only of the 
. defendants, could be found to be. served with the summons or 
process for commencing the action. In such case, it may hap- 
pen, that the plaintiff is unable to obtain satisfaction, out of any 
joint property of all the defendants, or the individual pro- 
perty of the party actually ^crved, and it may be necessary to 
proceed against the other joint contractor, who, from tempora- 
ry absence or other cause, was not served with process in the 
first instance, and yet has property sufficient to satisfy the judg- 
ment. 

To give the plaintiff an a lequate remedy, and yet prevent 
the abuse alluded to, we allow a proceeding to be institu- 
ted on the first judgment, to make it effectual against all the 
joint contractors; but in ofder to induce the plaintiff to use proper 
diligence, to include all the dtfendants in the first action, we 
allow him no costs on the subsequent proceeding,^^and also per- 
mit the defendants thus brought in, to set up any defence they 
sii^hl hsTe SMide m the originsl sotion. As llie lew now 
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stands, in an action on the judgment, they could only Aiefend 
themselves on the ground of not being joint contractors, the first 
judgment being conclusive against them, on all other matters. 
In the remaining part of this chapter, relating to executors, 
heirs, &c., we have changed the form of proceeding, to cor- 
respond with that in regard to joint debtors, so as to make it 
more easy and expeditious, than the old proceeding by scire 
faciasy but have made no change in the policy of the law, ex- 
cept that costs are not given. 

4 328. When a judgment shall be recovered against 
one or more of several persons, jointly indebted up- 
on a contract, by proceeding as provided in section 115, 
those who were not originally summoned to answer 
the complaint, may be summoned to show cause why 
they should not be bound by the judgment, in the same 
manner as if they had been originally summoned. 

§ 329. In case of the death of a judgment debtor after 
judgment, the personal representatives, heirs, devisees, 
or legatees of the judgment debtor, or the tenants of real 
property, owned by him and affected by the judgment, 
may be summoned to show cause, why the judgment 
should not be enforced, against the estate of the 
judgment debtor in their hands respectively. 

§ 330. The summons, provided in the last two sec- 
tions, shall be subscribed by the judgment creditor, hm 
representatives, or attorney; shall describe the judgment, 
and [require the person summoned, to show cause, 
twenty days after thf service of. the sommoos i 
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and shall be served in like manner as the original 
9iufemon9. 

§ 331. The summons shall be accompanied by an ai^ 
fidavit of the person subscribing it, that the judgment 
has not been satisfied, to his knowledge^information 
^.t|lrnt>elief, and shall specify the amount due thereon. 

§ 332. Upon such summons, the party summoned 
may answer within the time specified therein, denying: 
* the judgment, or setting up any defence which may 
have arisen subsequently ; and in addition thereto, if 
he be proceeded against according to section 328y he 
may make the same defence, which he might have 
originally made to the action. 

§ 333. The party issuing the summons, may reply to 
the answer, and the issue thereon may be tried and 
judgment given, in the same manner, as in an action. 

§ 334. The answer and reply shall be verified in 
like manner, and be subject to the same rules, as the 
answer and reply in an action. 

CHARTER in. 

CONFESSION OP JUDGMENT, WITHOUT ACTION. 

. Smeriov 205* JadgnMBt od debt, or lUbiHt/ fta(boriM<L 
336. Statement, and what it must contain. 
- 3n* To be filed,^ and elerk to •oter |iidc»ei|t. 

A^simple Hfid sonHDary mode ^f taking judgmetit by cpmttB' 

aioB^.witbout suit| U provicled in this chapter. Judgment* 

by confession^ are a common mode of securing endorsers Mid 

^ 0uMie8, wbefi tb^reirnb real d^bt, and only a 6ontift|^t lia-^ 
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' bilitj. Witboat prohibiting tbiskind of tecurttji it is deemel 
expedieaty in order to prevent the abuse of it, to requirei in all 
cases, a statement of the true grounds and consideration of the 
jodginent, to be made and sworn to, and to have this a part of 
the judgment roH, so that its purpose and intent cannot be de- 
nied or concealed. 

Not only are judgments by confession perverted to fraudu- 
lent ends, under the existing laws, but the form of confesang 
the judgment is an idle ceremony. By it, a party designing to 
confess judgment in' a court of record, executes a formal powec 
^f attorney, drawn up according to approved precedent, by 
which he gives general authority to an attorney of any court, to 
appear for him, receive a declaration, and put in a plea of 
confession. On the strength of this, an attorney draws up a 
declaration, as if there were a real action, an appearance of th;^ 
defendant, and a formal plea to the action, confessing judg- 
ment. This he takes to some other attorney, who ngns Iho 
appearance and plea, by virtue of the general power, Anth 
ther copy of the pretended declaration is then made, and a copy 
of the plea, and the formal words of a judgment record, are 
added. This is taken to a judge, who goes through the 
ceremony of signing his name in the margin; the costs, though 
fixed by statute, are, nevertheless, duly taxed, and then the 
pleadings, and all the papers in the pretended suit, are carefully 
filed in the judicial archives. 

^ 335. A judgment by confesi^on may be entered, 
without action, either for money due or to become due, 
or to secure any person, against contingent liability on 
behalf of the defendant, or both, in the manner pre- 
scribed by this chapter. 

§ 336. A statement in writing must be made, signed 
by the defendant and verified by his oath, to the fi>l- 
lowing effect : 
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%• It jxk\k»t fttate the amoui^t» for wjilchjujjigm^ 
be emteredy and authorize the entry of jadgment thei:e- 
for. 

2. If it be for money due or to become due, it must 
state concisely the &cts out of which it arose, and must 
show that the sum confessed therefor is justly due, or 
to become due. 

3« If it be for the purpose of securing the plaintiff 
against a contingent liability, it must state concisely 
the facts constituting the liability, and must show, that 
the sum confessed therefor does not exceed the same. 

§ 337, The statement may be filed with a county 
clerk ; who shall endorse upon it, and enter in the judg- 
ment book, a judgment of the supreme court for the 
amount confessed, with five dollars costs. The state- 
ment and affidavit with the judgment endorsed, shall 
thereupon become the judgment roll. 

CHAPTER IV. 

OFFERS OF THE DEFENDANT, TO COMPROMISE THE WHOLE 

OR A PART OF THE ACTION. 

SscTioir 338. Defemlsnt may serre offer to compromise and the prneeedin|^8thereODr 
33d. DefenJanl may ofifer fo liquidate damages conditionally. 
340. If plaintiff accept or refuse^ the effect thereor. 

In a previous part of the act, we have required the plaintiff 
in an action, arising on coniract for the recovery of money 
only, to specify in his summons, the amount for which he will 
. take judgment if the defendant fail to answer. In a case 
where the plaintiff has a just claim to a certain amount, 
which the defendant is not disposed to controvert, the specifi- 
cation in the summons enabks the defendant to know, whethier 
that is all the plaintiff seeks, and if so, he may, with perfect 



•efetj, pemit . jivdgoieiit bj dcfaulfi Mike law Iioiitt the re* 
coTeryi in that case| to the amount specified. Oo the other 
handy wliere the plaintiff haa a conceded good cauae of action, 
for a certain amount| but claims a larger sum than the defend* 
ant is disposed to adroit, and also where the defendant dia* 
putea the whole claim, but is willing to concede something, by 
way of compromise, rather than litigate, he may, under the 
provisions of this chapter, offer to permit judgment againat 
him for such sum, as he deems just, or is willing to give for 
peace; and if the plaintiff does not accept it, but carriea on the 
action, in order to recover a greater amount, he does it at the 
hazard of paying costs to the defendant, if he shall fail to ee- 

tablish a greater claim. 

This provision holds out inducements to both parties, to 
make fair oflers to each other, for the purpose of avoiding a 
law suit, and makea it their interest to employ aafe counaely 
who will not advise a prosecution, or defence, without good 
cause. The same desire to avoid unnecessary litigation, and 
promote conciliation between parties, that is manifested in the 
constitution, in authorizing courta of conciliation, will doubt- * 
less prompt the legisl ture to adopt these conciliatory rules, in 
conducting actions before the ordinary tribunals. 

These remarks have particular application to the first sec- 
tion of the 'chapter ; but are also appropriate, to some extent, 
to the two latter sections. In regard to these, however, the 
principal benefit hoped from them, is to save the time of 
courts and witnesses, and the expense to parties, in proving the 
amount of damagep, in case the right to recover in the action,. 
shall be establishi^d. 

§ 338. In an action arising on contract, the defend- 
ant may, at any time before trial or judgment, «erve 
upon the plaintiff, an offer in writing to allow judgment, 
to be taken against him, for the sum, or to the effect 
therein specified. If the plaintiff aocept the offer, and 
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grre notice their«<if, >ntkiii ten days, lie 'awjr M* the 
9iimmoiis, complaint, and offer, with an affidavit of no- 
tice of acceptance, and the .clerk diall, thereupon. enter 
jiMi||:ment accordingly. If the notice of acc^tancebe 
not given, the offer shall be deemed withdrawn, and 
shall not be given in evidence ; and if the plaintiff fail 
to obtain a more favorable judgment, he shall pay the 
defendant's costs, from the time of the offer. 

§ 339. In an action arising on contract, the defend- 
ant may, with his answer, serve upon the plaintiff an 
offer in writing, that, if he fail in his defence, the da- 
mages be assessed at a specified sum ; and if the plain- 
tiff signify his acceptance thereof in writing, with or 
beiore the notice of trial, and on the trial have a ver- 
dict, the damages shall be assessed accordingly. 

§ 340. If the plaintiff do not accept the offer, he shall 
prove his damages, as if it had not been made, and 
shall not be permitted to give it in evidence. And if 
the damages assessed in his favor shall not exceed the 
sum mentioned in the offer, the defendant shall recover 
his expenses, incurred in consequence of any necessa- 
ry preparation or defence in respect to the question of 

daUAfes. Such axpen^^s shall be ajEfcertained ^t the 
trial 
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CHAPTER V. 



ADJIIISSION OR INSPECTION OF WRITINGS. 
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8xcTi«ir 341. A party may be required to admit • paper to be genuine, or pay dxpeaie 

of proving it. 
34*3. A party may demand Inspection and copy of a paper. 

The provisions of this chapter are in harmony with the whole 
spirit of Our design; which is, to get at the facts in a legal con- 
troversy, by the shortest possible way, and that at the expense 
of parties, rather than of witnesses. 

The first section is taken, with some modification, from a 
practice recommended by the English Law Commissioners. 

The second, provides for obtaining, in a summary manner, 
an inspection and copy of papers in the hands of the adverse 
party. 

§ 841. Slither party may exhibit to the other, or to 
his attorney, at any time before the trial, any paper, 
material to the action, and request an admission in 
writing of its genuineness. If the adverse party or 
his attorney fail tojgive the admission, within four days 
after the request, and if the party, exhibiting the paper, 
be afterwards put to expense in order to prove its gen- 
uineness, and the same be finally proved or admit- 
ted on the trial, such expense, to be ascertained at 
the triial, shall^be paid by the party refusing the admis- 
sion ; unless it appear to the satisfaction of the court, 
that there were good reasons for the reiusal. 

§ 342. The court before which an action is pendingi 
or a judge or justice thereof, may in their discretion, and 

LP. Ot F.J lU 
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upon due notice, order either party to give to the other, 

within a specified time, an inspection and copy, or jw^ 

mission to take a copy, of a paper in his possesion, or 

nnderhis control, containing evidence relating to the 
merits of the action, or the defence therein. If compli- >1» 

ance with the order be refused, the court, on motion, ^f 

may exclude the paper from being given in evidence, or ^^ 

punish the party refusing, or both. ^ 
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CHAPTER VI. 

. EXAMINAIION OF PARTIES. 

Bectxon 343. Abolishes the action for discovery. 

344. A party may call his adversary as a witness. 

345. 8uch examination allowed before trial. 

346. Party may be compelled to attend. 

347. Rebutting testimony of party. 

si48. If he refuse, may be punbhed as for contempt. 

349. Testimony by a party not responsive to the inquiries^ may be rebutted 

by the oath of the party calling him. 

350. Persons for whom action is brought or defended. 

§ 343. No action to obtain discovery under oath, in 
aid of the prosecution or defence of another action, 
shall be allowed, nor shall any examination of a party 
be had, on behalf of the adverse party, except in the 
manner prescribed by this chapter. 

§ 344. A party to an action may be examined as a 
witness, at the instance of the adverse party, or of any 
one of several adverse parties, and for that purpose 
may be compelled, in the same manner, and' subject to 
the same rules of examination, as any other witness, to 
testify, either at the trial, or conditionally, or upon com- 
mission. 

^ 345* The examination, instead of being had as pro- 
vided in the last section, may be had, at any time Ibe- 
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fore the trial, at the option of the party claiming it, 
before a judgd of the court or a county judge, on a 
previous notice to the party to be examined, and any 
other adverse party, of at least five days, unless, for 
good cause shown, the judge order otherwise. But the 
party to be examined, shall not be compelled to attend 
in any other county than that of his residence, or where 
he may be served with a summons for his attendance. 

§ 346. The party to be examined, as in the last sec- 
tion provided, may be compelled to attend, in the same 
manner as a witness who is to be examined condition- 
ally ; and the examination shall be taken and filed in 
like manner, and may be read by either party on the 
trial. 




§ 34iJ. The examination of theparty,- 
be rebutted by adverse testimony. 

§ 34^. If a party refuse to attend and testify as in the 
last three sections provided, besides being punished 
himself as for a contempt, his complaint, answer or re- 
ply may be rejected. 

§ 349. A party examined by an adverse party, as in 
this chapter provided, may be examined, on his own be- 
half, in respect to any matter pertinent to the issue. 
But if he testify to any new matter, not responsive to 
the enquiries put to him by the adverse party, such ad- 
verse party may offer himself as a witness on his own 
behalf, in respect to the new matter, and shall be sa 
received. 
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§ 350. A person for whose immediate benerfit the ac- 
tion is prosecuted or defended, though not a party to 
the action, may be examined as a witness, in the same 
manner, and subject to the same rules of examination, 
as if he were named as a party. 

The provisions contained in this chapter, we have consider- 
ed so important to the success of our system, that from the first 
we have contemplated their introduction. Meantime the legis- 
lature, at their late session, have passed an act upon the sub- 
ject. That act however, contemplates the examination at the 
trial only. We think it imporant to extend it so as to permit 
the examination to take place before the trial, at the option of 
the party. 

Before the act of the last session, whenever a party sought a 
discovery from his adversary, he was obliged to hie a bill in/ 
equity, called a bill of discovery. The proceeding was dilatory 
and expensive. If the examination be had at all, it may be had- 
in the same action as well as in another. That it should be had 
in some form, our law has always admitted. The difficulty was, 
that the process to obtain it, was oppressive, and often ineffec- 
tual. 

Two modes of examination have been proposed, one oral and 
the other upon written interrogatories. The latter is the method 
of the civil law. We think the question is decided, by the act 
of December, and if it were not, we should still prefer the oral 
examination. A written deposition taken in private, is not the 
best means of eliciting the truth; nor do we see, why the law 
should be so tender of the consciences of parties, when it is 
so hard with the consciences of witnesses. These are brought 
into court, are made to waste their time about a matter not their 
own, and, when called to the stand, are subjected to the most 
searching aqd often offensive examination. Why should he, who 
has brought them there, be exempted from the same scrutiny? 

One of the great benefits, to be expected from the examina- 
tioa of the parties, is the relief it will afford, to the rest of the 
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community, in exempting them, to a considerable degree, from 
attendance as witnesses, to prove facts, which the parties respec- 
tiyely know, and ought never to dispute, and would not dispute,^ 
if they were put to their oaths. To effect this object, it 
should seem necessary, to permit the examination beforehand,, 
that the admission of the party may save the necessity of a 
witness, fiat if the examination be once had, we would not 
permit it to be repeated, else it might become the means of an- 
noyance. 

When a party has called his adversary to be sworn as a 
witness, the testimony ought to be deemed evidence in the 
cause, in the same manner, as the deposition of any other wit- 
ness, and if the examining party will not use it, the party ex- 
amined should be permitted to do so« 

A doubt has arisen under the law of the last session 
whether the party, called by his adversary, to testify upon a 
single point, may be examined on his own behalf, as to all the 
points in the cause. We think it the true construction of the 
act, that he may, and that if the construction were otherwise, 
the law should be changed. The principle upon which we 
would regulate the matter is this, that if a party make a wit- 
ness of his adversary, he should be regarded, as another wit- 
ness would be regarded. If a witness be produced, though 
but to a single pT^mt, he is made, by the production, a general 
witness in the cause. So we think it is, and should be, with a 
party made witness. 

It would not be safe, to limit the evidence, to the precise 
enquiry of the examining party, as that might do the party 
examined injustice; for instance, if he should be asked whether 
he had borrowed money of the plaintiff, he might be obliged 
to answer, that he had, but it >\ould be unjust, to require him to 
answer that question, and prohibit him from testifying X6 the 
further fact, that he had afterwards paid it. Where, also, there 
are several causes of action prosecuted together, if a party be 
called by his opponentj to testify as to one, he becomes a wit- 
ness for himself as to all. To remove this difficulty, and vnth 
a view also to encourage the examination of parties, we pro- 
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pose to allow the examining party to controrert, by his own 
oalh| any testimony which the other may give, not responsive 
to the questions put to him. It is but just, that if the party 
examined, go beyond the point, to which he is examined by 
his adversary, his testimony shall not go uncontradicted, by 
the party who called him. The tendency of our age, is to 
'look for the truth wherever it may be found. Let us not fear, 
that judges and juries will be deluded into a belief of an im- 
probable or untrue story, though the parties themselves be the 
persons who utter it. 

CHAPTER VII. 

EXAMINATION OF WITNESSES. 

SxcTION 351. No witness to be excluded by reason of interest. 

352. Nor by reason of sentence for felony. 

353. Witness not obliged to attend out of his county. 

364 } 

^1 > Procc edings to examine witness out of his county. 

366. Witness disobeying order may be punished as for contempt. 

§ 351. No person offered as a witness, shall be ex- 
cluded^, by reason of his interest in the event of the ac- 
tion. 

§ 362. The last section shall not apply to a party to 
the action, nor to any person for whose immediate benefit 
it is prosecuted or defended, nor to any assignor of a 
thing in action assigned for the purpose of making him 
a witness. 

The abrogation of the rule, which exclades a witnesss, who 
has an interest in the event ©f the action, has been frequently 
proposed and discussed in this state. We think the time has 
come for e&cting it. 

The rule appears to us to rest upon a principle altogether 
unsound; that is, that the situation of the witness will tempt 
bim to perjury. The reason strikes at the' foundation of hu- 
joaa teatimony. The only just enquiry \a \.Yk\»\ niV^Ww V\ifc 
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chances of. obtaining the truth, are greater from the admission 
or the exclusion of the witness. Who that has any respect 
for the society, in which he lives, can doubt, that, upon this 
principle, the witness should be admitted? 

The contrary rule implies, that, in the majority of instances, 
men are so corrupted by their interest, that they will perjure 
themselves for it, and that besides being corrupt, they will be 
so adroit, as to deceive courts and juries. This is contrary 
to all experience. In the great majority of instances the wit- 
nesses are honest, however much interested, and in most cases 
of dishonesty the falsehood of the testimony is detected, and 
deceives none. 

Absolutely to exclude an interested witness, is therefore as 
unsound in theory, as it is inconsistent in practice. It is incon- 
sistent, because the law admits witnesses, far more likely to be 
biased in favor of the party, than he who has merely a pecuni* 
ary interest. A father may testify for his son; a child living 
with his father and dependent upon bis bounty, may appear as 
his witness, nay, as his only witness, without question. Is the 
immediate gain of a dollar, by the result of a cause, so potent 
to outweigh integrity, while affection, consanguinity, depend- 
ence, are put down as dust in the balance? 

There is not another rule in the law of evidence so prolific 
of disputes, uncertainties, and delays, as that, we are consider- 
ing. Not a circuit is held, but question after question is raised 
upon it; nor a term where exceptions growing out of it, are not 
debated. 

Some of the foregoing reasons, apply also4o the exclusion of 
a person, sentenced for felony. It is wiser, we cannot doubt, 
to place the witness on the stand, and let the jury judge of his 
testimony. 

England has outstripped us in this most necessary reform. 
Five years ago, an act of parliament obliterated the rule from 
the laws of that country. 

The following is the material p\it of the act of the EpgVish 
parliament, to which we refer : 
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AN ACT for improving the law of evidence, 

22nd August, 1843. 
" Whereas, the enquiry after truth in courts of justice, is 
often obstructed by incapacities, created by the present laws, 
and it is desirable, that full information as to the facts in issue, 
both in criminal, and in civil cases, should be laid before the 
persons, who arc .appointed to decide upon them, and that such 
persons should exercise their judgment, on the credit of the 
witnesses adduced, and on the truth of their testimony, now 
therefore, be it enacted, by the Queen's most excellent majesty, 
by and with the advice and consent of the lords sprilual and 
temporal, and commons, in this present parliament assembled, 
and by the authority of the same, that no person offered as a 
witness, shall hereafter be excluded, by reason of incapacity 
from crime or interest, from giving evidence, either in person 
or by deposition, according to the practice of the court, on the 
trial of any issue joined, or of any matter or question, or on 
any inquiry arising in any suit, action, or proceeding, civil, or 
criminal, in any court, or before any judge, jury, sheriff and 
coroner, magistrate, officer, or person having, by law, or by 
consent of parties, authority to hear, receive, and examine evi- 
dence; but that every person, so offered, may and shall be admit- 
ted,to give evidence on oath, or solemn affirmation, in those cases 
wherein affirmation is by law receivable, notwithstanding that 
such person may or shall have an interest, in the matter in ques- 
tion, or in the event of the trial, or of any issue, matter, ques- 
tion or inquiry, or of the suit, action or proceeding in which he 
is offered as a witness, and notwithstanding that such person, 
offered as a witness, may have been previously convicted of any 
crime or offence: Provided that this act shall not render com- 
petent any party to any suit, action or proceeding individually 
named in the record, or any lessor of the plaintiff, or tenant of 
premises sought to be recovered in ejectment, or the landlord 
or other person in whose right any defendant in replevin may 
make cognizance, or any person, in whose immediate and indi- 
vidual behalf any action may be brought or defended, either 
wholly or in part^ or the husband or wife of such persons res- 
pectire]y: Pjovided also,'' &c. 
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This statute is termed Lord Denman^s Act, from having orf 
. ginated with the present Chief Justice of England. Lord 
Brougham has spoken of it, in the following language : 

" This is certainly the greatest measure that has been carried 
under the head of judicial procedure, dnce the statute of fraudsj 
that is, since the restoration. It places the law of erideDce at 
length upon a rational footing, and makes its provisions con- 
sistent with themselves. It protects judges and juries and 
parties, from the miscarriages, heretofore constantly produced, 
by the exclusion of important testimony \ wisely opening the 
door to the witness, but reserving the estimate of his credit 
- and the value of his evidence, to those who are to judge the 
cause. It also sweeps away the numberless nice and subtle 
distinctions in which the profession was wont to luxuriate; 
disencumbers our jurisprudence of a heavy load of useless de- 
cisions, resting upon refinements and not principles, and abridges 
the trial of causes, by shutting out those debates, that used daily 
to arise upon the admission of proofs, which the common sense 
of mankind at once pronounced should be received, and which 
the law itself did receive in other instances, not distinguishable 
by the naked eye of plain reason. There have been few greater 
improvements in our judicial system, than those which are ef- 
fected by this valuable statute." 

§ 353. No person residing more th^n one hundred miles 
from the place of examination, shall be obliged to attend 
as a witness before any court or judge, except as provid- 
ed in section 355. 

§ 354. Whenever either party desires the examination 

of a witness, who shall reside more than one hundred 
miles from the place where the trial or hearing is to be 
had, he may apply to a judge of the court for an order to 
examine such witness. Whereupon the judge, on due 
proof to his satisfaction, of the materiality cf the witness, 
may moke an order for Uia exam\Tva\Axwi^ '^V ^ ^^^^&R^ 
time and place, before the cowuV^ \a^?p ^^ ^^ ^^"^ 
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^419 where the examinatien is to be had, or before a jus- 
tice of the peace or referee residing therein, to be desig- 
nated by the judge making the order. 

§ 353. A copy of such order shall be forthwith served 
on the adverse party, and notice of the time and place 
of examinalion given according to the provisions of sec- 
tion 374. The examination may thereupon be taken by 
such county judge, justice of the peace, or referee ; and 
being certified by him to have been written and subscrib- 
ed in liis presence, and sworn to before him, and being 
filed with the clerk, may be read by either party on any 
trial or proceeding in the action, if the witness be dead, 
or do not reside within one hundred miles of the place 
of trial, or be unable to attend. But the court may, on 
special application, order either party to produce his wit- 
nesses, and any such witness to attend in open court, 
though residing more than one hundred miles from the 
place of tri 1: and after such order is made, the written 
deposition of any witness so ordered to be produced shall 
not be read. 
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§ 356. If any witness served with such order, or an or^ 
der for his examination out of court, disobey it, he may be 
punished by the court or judge as for a contempt, and 
shall be liable to all the penalties to which a witness is 
liable, who is duly served with process for his attendance 
at a court, and neglects to attend. 

In cases of equity, the witnesses^ before the present constitution) 

were examined before officers called examiners in chancery, 

diJlributed through the State, near the homes of the witnesses. 

Hi WMg a regulation -of that pt%clvce V^%\ yxo wUness should b« . 
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obliged to go more than forty miles to be examined. If all 
these witnesses are to be taken from their homes to distant 
counties, to testify at the trisil what they would before have tes- 
tified before the examiners preparatory to the trial ^ the burthen 
upon them will prove intolerable. 

There should seem, moreover, to be no good reason to re- 
quire the personal attendance of a witness at so great a sacri- 
fice. No doubt, his appearance upon the stand, where the tes- 
timony may betaken from his lips, is preferable to a written de- 
position, taken at a distance. But that is not the only question. 
The point is this, whether the increased advantage to the par- 
ties of having the judge and jury see the witness, is more than 
a counterpoise to the increased injury to the witness from being 
brought so far, and at so great a loss. We think the question 
can be answered in only one way. In his own county let him 
be called to the stand. If it be wanted in another, let it beta- 
ken in his own, and transmitted thither. 

Should there be a really urgent occasion for the personal at- 
tendance of the witness, there can be little doubt that the party 
may be able to induce him to attend, by compensating him for 
his expenses and time. So it is now, where a witness is want* 
ed from another state; the party makes an arrangemet with him 
to come in many cases where his attendance is important. If a 
witness in Jersey city be wanted for a trial in New- York, be 
can generally be induced to attend, though be cannot be com- 
pelled to do so. So it will happen, we doubt not, if our plan 
be adopted. Certain we are, that in any event, the testimony 
of the witness will not be lost, because we compel him to at- 
tend before an officer in his own county^ and give the testimo- 
ny in writing; and that is far better than to compel his attend- 
ance against his will, and at whatever sacrifice. 



252 

CHAPTER VIII. 

MOTIONS AND ORDERS. 

Section 367. An order^ what. 

368. A motion, what. 

369. Motion!, how made. 

360. Ordein how made. 

361. Motions to be made in the district, or at\joinlng eoimtf . 

362. Orders may he made with or without notice to shew cause. 
S63. When notice is necessary, it must be served flve days before 

hearing. 
364. In actions in supreme court county judge may act. 
366. In the absence of judge, motion may be transferred. 
366. Time may be enlarged on affidavit. 

§3?i7. Every direction of a court or judge, made or 
entered in writing, and not included in a judgment, 
is denominated an order. 

§ 358. An application for an order is a motion. 

§ 359. All motions may be made to the court, at a 
special term, except upon appeals. 

§ 360. Motions may likewise be made to a judge w 
justice out of court, except for a new trial on the merits. 



We arc unable to perceive any good reason, against allowing 
special motions to be heard before a judge at any time, when 
not otherwise employed. It has been suggested, that courts 
held for that purpose at stated termS; only in presence of a nu- 
merous bar, would be more imposing, and that the judge would 
feel a higher responsibility, and the dignity of the judicial 
forum be better secured. There may be something in this of 
more force than is apparent to us, but we think the advantages 
of a hearing near the parties, and of a speedier decision out- 
weigh it. 
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§ 361. Motions must be made within the district in 

which the action is triable, or in a county adjoinirig 

that in which it is triable, except that where the action 

is triable in the first judicial district, the motion must 

be made therein. 

§ 362. Orders may be made upon or without notice, o 

on an order to shew cause, according to the existini 

practice, except as otherwise provided in this act. Ni 

order to stay proceedings for a longer time than ten days 

shall be granted by a judge out of court, except upcn 

previous notice to the adverse party, 
ur aci Tca nve a ays uciuic mt^-rmit? ajJinjiittxyuL xwi vuk? 

hearing ; but the court or judge may, by an order to 
show cause, prescribe a shorter time. 

§ 364. In an action in the supreme court, a county 
judge, in addition to the powers conferred upon him by 
this act, may exercise, within his county, the powers 
of a judge out of court, according to the existing prac- 
tice, except as otherwise provided in this act. And jln 
all cases where an order is made by a county judge, it 
may be reviewed in the same manner, as if it had been 
made by a judge of the court. 

§ 365. When notice of a motion is given, or an or- 
der to show cause is returnable, before a judge out of 
court, and at the time fixed for the motion, he is ab- 
sent, or unable to hear it, the same may be transferred, 
by his order, (or if no order be made, by a notice, from 
either party to the other, of not less that five days,) 
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to some other judge, before whom the motion might 
originally have been made, as provided in section 361. 

§ 366. The time within which any proceeding in an 
action must be had, after its commencement, and before 
judgment, except the time within which an appeal must 
be taken, may be enlarged, upon an affidavit shewing 
grounds therefor, by a judge of the court, or if the action 
be in the supreme court, by a county judge. The affida- 
vit, or a copy thereof must be served with a copy of the 
order, or the order may be disregarded. 



CHAPTER IX. 

ENTITLING AFFIDAVITS. 
Sec. 367. Affidavits defeotire entitled, valid. 

§ 367. It shall not be necessary to entitle an affida* 
vit in the action; but an affidavit made without a title, 
or with a defective title, shall be as valid and effec 
tual for every purpose, as if it were duly entitled, if it 
intelligibly refer to the action or proceeding in which it 
is made. 

This section is intended to obviate an objection often made 
upon motions, that an afTidavitis incorrectly entitled, and there- 
fore should not be received. Thus it is said, that if the affida- 
vit to hold to bail be entitled in the suit which is to be com- 
menced, it is bad, because there is no suit pending till the ser- 
vice of the writ. There should seem to be no good reason, for 
requiring more than that the affidavit should refer to the action, 
so that it cannot be mistaken. 
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CHAPTER X. 

§ 

COMPUTATION OF TIME. 
See. 368. Time how eomputed. 

§ 368. Nhe time within which an act is to be done, 
as herein provided, shall be computed, by exclud- 
ing the first day and including the last. If the last 
day be Sunday, it shall be excluded. 

CHAPTER XI. 

KOTICES, AND FILING AND SERVICE OF PAPBRS. 

SECTION 369. I ^^^^^^ ^^^ ^^^^j^ 

372. \ ^^^'^ ^'^ ^<>^ Berred by mail. 

373 ? 

374! \ ^^^^^^ when party served resides within fifty miles. &c. 

375. Where defendant has not answered^ papers need not be served on him 

376. Where party reiides out of state> service may be on elerk* 

377. Summons and pleading to be filed within ten days after service. 

378. Where party appears by attorney^ service to be on the atComty. 

379. Provisions of this chapter not to apply to process for contempt ftc. 

§ 369. Notices shall be in writing; and notices and 
other papers may be served on the party or attorney, 
in the manner prescribed in the next three sections, 
where not otherwise provided by this act. 

§ 370. The service may be personal, by delivery to 
the party on whom the service is required to be made, or 
it may be as follows : 

1. If, upon an attorney, it may be made, during his 
absence from his office, by leaving the paper with his 
clerk therein, or with a person having charge thereof; 
or when there is no person in the office, by leaving it, 



256' 

between the hours of six in the morning and nine in 
the evening, in a conspicuous place in the office, or if 
it be not open, so as to admit of such service, then by 
leaving it at the attorney's residence, with some person 
of suitable age and discretion. 

2. If upon a- party, it may be made, by leaving the 
paper at his residence, between the hours of six in the 
morning and nine in the evening, with some person of 
suitable age and discretion. 

§ 371. Service by mail maybe made, where the per- 
son making the service and the person on whom it is 
to be made, reside in different places, between which 
there is a regular communication by maiL 

§ 372. In case of service by mail, the paper must be 

deposited in the post-office, addressed to the person on 

whom it is to be served, at his place of residence, and 

the postage paid. 
„ -- * - 

^ 373. Where a paper is served by mail it shall be 

double the time required in cases of personal service. 

§ 374. Notice of a motion, or other proceeding, before 
a court or judge, when personally served, shall be given 
at least five days before the time appointed therefor, if 
the person to be served reside within fifty miles of the 
place where the hearing is to be had, and for every 
additional fifty miles, one day shall be added to the 
time of notice. 
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ing is to be had, and for every adcUtioqal §fty imled» one 
^ajr shall be added to tk^.time of nptfce.^ 

§ 375. Where a defendant shall not have answered, 
service of notices or papers, in the ordinary proceedings 
in an action, need not be made upon him, unless he be 
imprisoned for want of bail. 

*§ 376. Where a plaintiff, or a defendant who has de- 

mnrred or answered, resides out of the state or has no 

attorney in the action, the service may be made on the 
clerk, for the party. 

§ 377. The summons, and the several pleadings in an 
action, shall be filed with the clerk within ten daya 
after the service thereof, respectively, or the adverse 
party, on proof of the omission, shall be entitled, with- 
out notice, to an order from a judge that the same be 

• . • . ^ ^ 

filed within a time to be specified in the order, or be 
deemed abandoned. 

§ 378. Where a party shall have an attorney in the 

action, the service of papers i^hall be made upon the air 
tompy, instead of the party. 

§ 379. The provisions of this chapter shall not apply 
to the service of a summons, or other process, or of any 
paper to bring a party into contempt. 
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. CHAPTER Xlt 

DUTIES OF SHERIFFS AND CORONERS. ' 

Sxetkim ^80; JkLtf df sh^iftifattd corona in tetvb^or eXettOSAg j^AxicMy &e. 

4 *€«r. Whenerer, ptcrmxant to this act, the s&efriff 
tiiay be requked* t6 serve of e^ectiie duy istunmonsr or 
order, or to do any other acf, lie s&all' Be boiiiid to ddso, 
lAiike manner as upon process issued to himv and shall 
^. eqiullj liable isu all respects for negilect of duty ; and 

if 4he abexiff be a party,^ the coroner shsdl be bound to 
perform the service, as he is now b^iud f d - dxeeute 
process, where the sheriff is a party 

CHAPTEAXm. 

ACootTKTAiirkTf eat otrAitDiANs. 

SsdiOK 381. Guardian not to receive property ontil security ir given. 

§ 381. No guardian, appointed for an infiint^ shall h9> 
permitted to receive property of the infanti until he 
shall have given suflBlcient security, approved by a judge 
«f tlM court <^ « eounty ja%e, t& aoeoeosf for and ap- 
1^ tii€ #ftwev mkdet tbe ^&msi»m 0f the cdturt. 



CHAPTER XIV. 

JPOWERS OF REFEREES. 
SxcTxdR'dBl. ]ftefbi«ef anthorizedto administer oaths, &e. 

§ 382. Every referee, appo^ted ptorsuaiit to t&ur act 
•hall have power to administer oaths, in any proceed- 
ing before him, and shall have generally the powers 
now vested in a referee by law. 
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QKKJ^RM, PROriSIONa* 
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BBCTfON 383. Definition of <'real property." 

385. Definition of '« property.'* 

#8^. BMMti6li€«^<<ai[rtH^;» 

387. DefioiUon of ^< clerk,'* ^ 

^. Statutory proriiiioni inconsntent wi^ tliit ant i«p««led« 

399. Thii met not to aflfeet certain proTftiom. -^'^'^ 

^. ■ 391. This actyiHie^to take eibot« ,. .■■'"■ 

.. . •■■i.'i.nt « 

-• % 388. Tifae.words '^tteuk§rapBi6ty,'''aBvlAeAwt^ mM, 
mif^ iBia*6xte|k6«^e' fifiith kacbi^ tenenente Mbii herqditii 

§ 384. The words, "peijsoiial.piogerbjr/* as used in this 
act^ include money, goods, chattels,, things i^ action, and 

evidences *of debt, 

. . ■ ■ . . . ... t 

- f 30^ Tlie T»«ra ''ftft^iri^y'*^ is ttldsd Hf IHl &et^ lis 

. ■ • r 

§ 386. The word " district,'* as used in this act, signi- 
fies judicial district, except when otherwise specified.- 

§ 387. The word « clerk," as used in this act, signifies 
the clerk of the court where the action is pending, 
and in the supreme court, the clerk in the county men- 
tioned in the title of the complaint, or in another 
county to which the court may have changed the place 
of trial, unless otherwise specified. 



§ ^iSi^AII statutory provisions, inconsistent with th» 
act, are repealed,- bat this repeal shall not revive a 
Gtatute, or law, which may have been repealed, or abo- 
lished, by the provisions hereby repealed. 

§"589. The present rules and practice of the coarts, in 
civil actions, inconsistent with this act, are abrogated y 
hut where consistent with this act, they shall continue, un- 
til the, further action of the legislature. 

g'^saa. Until the legislature shall otherwise provide, 
this act shall not affect proceedings upon manda- 
mus, prohibition, quo warranto, scire facias to repeal 
letters patent, nor any proceedings provided for by the 
second, third, fourth, fifth, sixth and eighth titles of 
chapter five, of the third part of the Revised Statutes, 
or hy chapter eight of the same part, excluding the 
second and twelfth titles thereof; except that, when, 
in the course of any such proceedings, or in consequence 
thereof, a civil action shall he brought, such action shall 
be conducted in conformity to this act; and except, also, 
where any particular provision of the titlesa nd chapters 
enumerated in this title, shall be plainly inconsistent 
with this act, such provision shall be deemed repealed. 

^9tr This act shall take effect on the first day of 
May next; except that sections 23, 24,25, 26 and 37^ 
shall take effect immediately. 
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iPPENDIX A. 



SCHEDtLE OF FORMa* 



9DrMM0N& 

To C . D ^- 

You are here"by summoned to answer the com.plaint of A — ^— ■ B » 
of which a copy is hereto annexed, and to serve a copy of your answer on 
me at the dty of Albany^ within twenty days after the service of this 
summons, exclusive of the day of service, or [the plaintiff will take judg- 
ment against you for $ with interest from the first day of January, 
1848.] 

.or. ■ • ■ * 

Albany^ Fdtfuary 1, 1848. 

•» 
'Or, if the action do not arise on contract for the recovery of mcmej 

only, the following, instead of the part in brackets : [the plaintiflT wiH 

«ipply to the next special term of the court, at tho on the 

day of for the relief demanded in the complaint] 



COMPLATNt. 

ISuphemeTJourt 1 
CbttTify of Albany^ 

A.B. 

agt. 

CD. 

A B , plaintiff, complains ; 

that C D , defendant, on the day of A. IX at 

by his promissory note in writing, for value received, promised to 
pay the plaintiff $1000, in thiily 4a^E\\i«t^^l\.^\^ ^\A n^^n. V^\i»a.^«rt 



paid the same : whereupon the plaintiff demands judgment agamst tSe 
defendant for the $1000^ with interest firom:> the day of 

A. B. Plff. 
or 

E. F, Plf Any. 

County of AOnffny. A. B. being swomr saith, that he belieyes the fore-- 
going complaint to be true. 

Sworn this 1st day of Februry, > 
1848^ before me. \ 

N. B. — ^We hare prepared these forms-, by way of illustration merely^ 
thinking^t better not to make them part of the act, but te leave the par^ 
ties to devise the best and simplest ifoiins for themselves. It will be seen^ 
that in the title, we have placed the plaintiff's name first in all cases,- 
whether the pleading be on the defendant's part or the plaintiff's.^ Thia^ 
me think most convenient. 



H I I » J 



SUMMONS. 

fo C. D.— ^ 

You are hereby summoned to answer the complaint of A. B., of whicb 
a copy is herf^o annexed, and serve a copy of your answer on me at the 
city of Albany f within twenty days after the service of this summons^ 
exclusive of the day of fiexviAe; or the j^aintiff will take jud^m^nt 
l^gainst you for S1OQ0 with interest from the day of 

A. D., 

A.B.^PPjg: 

or 
E. F., PVff's AtVy. 
Albany^ February 1, 1848. 

CourUy of AXbajty. G. H., of the city of Albany, being swam, saith,.that 
on the second day pf .February, at that city, he served persqi^" 
ly on C. D., the defendant, a summons of which^the foregoing ia 
a copy, together with a copy of the complaint therein mentioned. 

o. u. 

Sworn this 2d day of February, \ 
JL D., 1848, before me. \ 

$. r., <Wi«r ^ DiiA. 



<■ . I .' ' 



'•■ ; ; .;:}■ • , i- "*l 



Supreme Coubt, ' 

County of Albany ^ 

A. B. 

agt. 

C. D, 

A. B., plaint iflT, complains ; 

that C. D., defendain(,,piA iJoA 4fky of . '4f J'* 

f ftt hj hip ff^^miaaory m^ m ^fij 

ting, for yalue received, promised to pay the plaintiff 9U)0P^4^ tl^iClF 

days theieikfttr, ^nd that he has not paid the same : whereupon the 

plaintiff demap^s judgment against the defendant for the $1000, witk 

int«^t9^ f wm *e day of 

A, B., py., 

or 
E. F., jPTjf V Aity. 



: J 



County of Albany. A. B. being sworn, saitji that he Jbelier^ the (ftft* 
going complaint to be true. 

A. B 

Sworn this 1st day of February, ) 
A. D. 1848, before me. ) 

T.F.,Com'r of Deeds. 
Supreme Court. 
A B , ) . » 

C — ^D , 



- (knmty of Albany. E F — — , plaintiffs attorney in this cause, be- 
ing sworn, saith, that no cofgr of an answer tb the eemj^akit^ias beea 
serred on him. 

E. F. 
Sworn this 23d day of February, ) 
A. D., 1848, before me. ) 

T. P.. OwiV if JDe^. 



Supreme Court, ^ 
A. B*. 
agt. 

e: D. 



Judgoiem^ 

F^ruaay ?3, 1848. 



"ifhe summons, with a co];^ of the comfdaiht in this action ; hariaj^ 
&€f!n personally served on the defendant, on the first ' day df 

February, A. D. 1848, and no copy of an answer to the complAfht havioif' 
been served on the plaintiff's attorney, as required by the summonit 
now, on motion of E. F., plaintiff's attorney, it is hereby adjudged that 

the plaintiff, recover of the defendant, the sum of $ 

with $ coeta. 



JUDGMENT ROLL ON ISSUE OF FACT 
[Same aa above to the end of the stimaiDns.] 

ANSWER. 

• ■ ' • 

SuPSBME Court,' 
A. B. 
agt. 
CD, J 

C. D.> the defendant, answers to the complaint 

Ibaf on the day of he paid the note mentioned in 

• • • ' ■ . . . 

Aa ebmplaint. 

^ C. D., Deft. 

or 
h.lA., Deftt Att*y. 

QmuUy of Albany. G. D., being sworn saith, that he believes the fore* 

going answer to be true. > 

CD. 
^ Sworn this 4th day of February, \ 
1848, before me. ) 

T. P., ComW of Deeds. 

SupBBMB Court, 

A B , 

agt. 
D , 



Cmufity of Albany. At a circuit court, held in this county, on the 15th 
day of February, A. D. 1848, before S. T., justice, the jury 

' found a verdict on the issue for^^e plaintiff, for the sum of 

8 •. . . . 

O. P., Clerk. 

SufrSub Court, ^ 

A. B. I Judgment, 

agt. I February 15, 1848. 

0. D. J 

This cause being at issue upon the facts, and a trial by jury had, on 

which a verdict was found for the plaintiff for $ , now, on motion 

of .S. F., plaintiff's pittomey, it is hereby adj.udged, that the 

flaintiffy recover of the defendant, the sum of $ , wit)^ 

• j . costs. 



V . . 
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COMPLAINTS- 



INDORSEE AGAINST MAKER ON NOTE. 
That the defendant on at , by his^note in writing for value 

received, promised one G. H. to pay him or his order dollars 

in n^onths from thatday ; that G. H. endorsed the note to 

the plaintiff, yet that the defendant has not paid the same, &c. 

OR 

That the defendant signed a note, of which a copy is hereto annexed, 
that the payee endorsed it to the plaintiff, yet that the defendant hat 
not paid the same. 

INDORSEE AGAINST INDORSER ON NOTE. 
That one G. H. on at - , by his note in writing 

lor value received, promised the ^iefendant to pay him or his order 
dollars in months from that day ; that the defendant endorsed 

the note to the plaintiff; that when it became due, it was presented to 
O. H. for payment, but ^at he refused to pay it, and that notice thereof 
was thereupon given to the defendant ; yet that the defendant has net 
paid ihe same, &c. 

OR 

That one G. H. signed a note, of which a copy is hereto annexed, that 
the defendant endorsed' it to the plaintiff, that when it became due it 
was presented to G. H. for payment, but that he refused to pay it, and 
that notice thereof was thereupon given to the defendant ; yet that he 
has not paid the same, &c. 



PAYEE AGAINST ACCEPTOR, ON A FOREIGN BILL 

OF EXCHANGE. 

That one G H at Liverpool, in England, on made his bill 

of exchange in writing, and directed the same to the defendant, at the 
City of New-\ ork, and thereby required the defendant in days 

after sight of that his first of exchange, (the second and third of the 
saAie tenor and date not paid,) to pay to the plaintiff dbllara for 

value received, that the defendant on accepted the bill ; yet 

that he has not paid the same. 

Complaint by payee against drawer, and by indorsee against drawtfi 
acceptor and indorser, may be drawn in a similar manner. 



4M 



ON A POLICY OF INSURANCE. 

That on the defendants si^ed a policy of insurance, of which 

a copy is hereto annexed ; that the plaintiff was then the owner of the 
ressel therein mentioned, and continued sudh owner until her losa^ 
that the yessel while proceeding on the ▼03rage desorihed in the policy*, 
was totally lost hy the perils of the seas; that the plaintiff's loss, tij 
reason thereof, was dollars ; that on he furnished 

tfae.defendants with proof of th« loss apd 0/ the plainti9*'§i ^at.<^^t ; 
yet that the defavdftnt^ have fiot paid ajuy port of su^pbJQ^* , > 

OR Tins. 

That on the plaintiff was the owner of the ship then 

lying in the port of New-York ; that the defendants, in eoosideration 
of a premium therefor paid to them hy the plaintiff, ^nade « policy of 
insurance upon the ship for a voyage from N-ew^York to Cadiz, oi 
8|Miio, and at and from Cadiz to her port of discharge in the Unil^jf 
Stales, Jind ther«hy pnooiified to insure for the plaintiff dallitfl 

UfOB the ship for the Yoyage, agauisl the pexils.of ,tbe ^eaa and.olbiHr 
fwrUa in the policy mentioned. And the plitintiff ^r>erB, that the isUf^ 
on sailed from New- York on the voyage desorihed in flMf 

policy, and while proceeding thereon was, hy the perils of the seas, 
wrecked and totally lost, of which the defendants on had 

DCtic^ ; yet that they have never paid any part of such isum. 



ON A COVENANT. 

That on the defendant executj^d, under his hand and seal, an 

instrument in writing, of which a copy is hereto annexed ; that the 
plaintiff has complied with all its provisions on his part, hut that the 
defendant has not complied with the following provision thereof, viz : 



FOE ASSAULT AND BATTERY. 

<TbiU the defendant at , on , ASSfluohed 

|]if tpl^iintiff: wh^pef^re the plaintiff demands judgmei^t against; Ihf 
defendant for the injury, and that the defendant miiy'he adjudgedy^lpl 
make to the plaintiff compensation in damages therefor, to the amount 
oft 



ViV. 



FOR TRESPASS IN TAKING GOODS, 

That on , at r the defendant without leave,, and 

wrongfully, took the following property of the plaintiff, viz: 



FOR TRESPASS IN ENTERING UPON LAKP. 

That on , at , the defendant without leave, and 

wrongfully, entered a lot of land, of which the plaintiflf is the owner in 
iee (or if he ha¥e a lesser estate describe it) situated at > 

and broke .op the ground, &e* 



•\: • • 



. FOR LIBEL, 

iniat die defendant being the proprietor (printer or publisher) of a 
aewspaper published in the , called the , the foK 

lowing libel concerning the pHintiff was on publislM|jj|'th^re* 

ki| viz : * 

OR 

That the defendant on the, at paUasIiHl 

the following libel concerning the plaintifT, viz : 



FOR SPECIFIC RELIEF ON ACCOUNT OF BREACH OF 

^ ij^— ^ jB- — :-, complains ; 

Aat C- — D— , did on the day rf 

A. D. by an instoment then duly executed by a.i the 

• ■.*♦,■ 

|Mliei therein named, of which a copy is hereto annexed, take upon 

himself the execution of the trusts therein mentioned, and has neverthis* 
less committed the following breaches of trust. * * * 
' WhorefOTe the plaintiff demands, that the defendant may bje res- 
trained by injunction from any further disposition of the trust property, 
compelled to render to the plaintiff, compensation in damages for the 
l^reaches of trust, removed from the trust, and another trustee appointed. 
in his place Dated 



ANSWERS. 



TO COMPLAINT ON NOTE. 

SuFRBME Court, ^ 



KJounty of Albany f 

A B 

agt. 
C D- 



r 



C D , defendant, answers to the c(»nplaint. 

That he did not sign the note mentioned in the complaint. ... ^ i 

G D . IMfU 

or 
L M , DeftM AtVf* 

Cmmty of Albany. C D being sworn, saith, that he believM 

the foregoing answer to be true. 

C D -. 

Swora this day of , ) 

A« D. , before me. ( 

T. P., Com'r of Deeds. 

■* « ■ * 

That on the day of , he paid the note mentioi^ 

€d in the complaint. 

That the note was not presented to G. H. for payment, as is alleged 
in the complaint 



ON INSURANCE. 

That the ship was not lost by the perils of the seas, as is alleged in 

the complaint. ''■■ 

OR . ,. 

That the plaintifi did not comply with the following ooidditiMNi^ 
insurance, yiz4 • nt :i 

OR 

That the vessel was unsea worthy when sh« sailed on the voyage men- 
tioned in the complaint. 



I 



ON COVENANT. 

That the defendant did comply with the proyision in the ftgreem^nC 
set forth in the complaint, therein alleged not to have been complied 
with by him. 



V 



FOR ASSAULT AND BATTERY. 

That he did not assault or beat the plaintiff*, as is alleged in the com* 
plaints 



FOR TRESPASS IN TAKING GOODS. 
That he did not take the property mentioned in the complaini.^ 

OR 
«(l!Skat the property mentioned in the complaint was not the property of 
the plaintiff. 



FOR TRESPASS IN ENTERING UPON LAND. 
That he did not enter the lot of land mentioned injthe complaint. 



FOR LIBEL. 

vfl^haHhe charge published, as alleged in the complaint, was true itt 
•H its parts. 



REPLY. 

SUPREICB CoXTRT, 

County of Albany : 



agt. 
C D- 



The plaintiff, A B , replies to the answer of C— D- 



dtf^^adaiit did not pay the note mentioned in the eompla&it, 

mi he has alleged in his answer. 

Z A.B. Plff. 

,<.,;^.- ..-.,.' or 

E. F. P^s Mt^ 

County of Albany. A— B , being duly sworn, saith, that he- 

belieres the foreg6ing reply to be true. 

9mofm this day of ) 

A« D. before me. > 

r. P. Com of Deeds. 



DEinjBKBIL 



agt. 
C D- 



The defendant demurs to the complaint, for the following grounds of 
objection, viz: 



First . 

Second' — • — » ♦ # 



C D , Deft. 

or 
B^^^ F-*--*', P^s JkVy. 



ORDER Ot- ARREST- 



% 



g_'l 



To the sheriff of the county of AVba!mf.z. 

You are hereby required, forthwith to arrest the defendant, and hoU 
him to bail in the sum of % ^ktA to return this order to (the 

l^iaiattfi* er attoiMy Bubsevibuig or cfikdoisii^f tke «rder,) itt^ ■ ■ »■« ■■*,»om 
the day of A. D. 

Albany, February 2, 1848. 

J. W., Justice of the supreme caurtf 

Of 

E. W., County judge of the county of Albany. 



UNDERTAKING ON THE PART OF THE PLAIOTffR- 
L B , 



agl. 
- D- 



Wbcf eas^ dppUcaition lloa bee» mad^ to J. W.^ i^sffcuftt #f ^ ui|iliig 

court, for an order to arrest the defendant in. this cmh^r Ws cb bmk'hf 
undertake, thett if the defendant recover judgment, the plaintiff will pay 
all costs that may be awarded to the defendant, and all damages whick 
hdniMty sttttaifi' bf reason of the arrest, not exceeding S 
Albany^ February 2, 1848 



iiT 
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UNDERTAKING OF THE BAIL. 



A B- 

agt, 
C D- 



The defendant having been arrested by the sheriff of the county of 
upon an order of arrest in this cause, granted by i^e, 

A. W., of farmer, and E. W., of merchant, 

hereby undertake, in the sum of 9 that the defendant shall 

at all times render himself amenable to the process of the court, during 
the pendency of this action, and to such as may be issued to enforce the 
judgment therein. 



NOTICE TO SHERIFF TO DELIVER PERSONAL PROPERTY 

A B , 

agt. ^ Tobe endorsed an the aMdavit. 

C D . 



To the sheriff of the eounty of Albany : 

You are hereby required to take from the defendant the property de- 
scribed in the within affidavit, and deliver it to the plaintiff. 

Albany, February 2, 184ia 

A B , P/y, 

or 

E F , PVfe Att'y. 



INJUNCTION. 
B , 



C D- 



It appearing satisfactorily to me, by the affidavit of 
that sufficient grounds therefor exist, I do hereby order, that the defend* 
ant desist (or refrain) from ^ until the further 

order of the court. 

Albany, February 2, 1848. 

J. W., Justice of the supreme court, 

or 
£. W., County judge of the county of Albany 



APPENDIX B. 



TABLE 

Showing llie number of courts held for the trial of civil actions ia the 
aevenil cotinties under the old con otitu lion, and under the act of 1847; 
and the number of united circuits and special terms, as proposed by 
this act, excluding local courts of cities. 



Stcond District. 

Ricbmonil, 

8um>llc, 



Kingi, 

WeatcbeBtBr, . 

Koelianiiji.'-.' 
fulDBtn 

Dutchess, 



■nird Diitriet. 

Columbia, 

Bmlirao, 

Ulster, .-. 



PbHTtA Dittrict. 

Saraiaga. 

WuhingtoD, 



Franklin, 

8C. Lawrence, 

Cltaton, 

Montgomery 

Fulton wllh Hamilton, 
Schenectady 



[r. &, p.] 



47,678 
52.327 
]3;74i 



Is 

■5i _ 



18 ' 



^,A!^ 
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TABLE. — Con TIN ued. 



Names or Counties 

AND DISTSICT8« 



Fifth DUtrict. 

Onondaga, 

Oneida, 

Oswego, 

Herkimer, 

JeOersoQ, ......... 

lOBViSf .*.•• 



Sixth DUtrict. 

Otsego, 

Delaware, 

Madison, 

Chenango, 

Broome, 

Tioga, 

Cbemuog, 

Tompkins 

CofUand,. 



Seventh Dittrict 

LiviagstOD, • 

uayne, 

Seneca, ..••< 

Yates, 

Otntario, 

Bteuben, 

Monroe, 

Cayuga, 



EigMh DUtriet. 

Chautauqua, 

Oattaraugus, 

Orleans, 

Niagara, 

Qenesee, • • • • 

Allegany, 

Wyomiogy 

Brie, 



70, m 
84,776 
48,441 
37,424 
€4,999 
20,218 



50,609 
9&990 
40,987 
39,900 
25,6U6 
22,456 
23,619 
38,168 
25,081 



33,193 
42,615 
24,972 
201,777 
49(,592 
51,699 
70,899 
49,663 



46,548 
30^169 
25,845 
34,550 
31,957 
40,080 
27,205 
78,635 



tTiider'^'dCons!. 



I 



2 
2 
2 
2 
2 
2 



12 



RBX)APITULATION. 

First district, 

8«eond do ••• 

T^ird do 

F'^nrlh do 

Fitth do 

Sixth do 

Seventh do • 

£ighth do 



m 



2 

2 

2 

8 

2 

2 

2 

2' 

2 



18 



2 
2 
2 
2 
2 
2 
2 
2 



16 



■0 



a 

o 



4 
4 
4 
3 
3 
2 



20 



2 
2 
2 
2 
2 
2 
2 
2 



16 



5 
19 
14 
20 
12 
18 
16 
16 



3 

4 
3 

4 
2 
3 
4 

4 
3 



30 



3 
3 
3 
4 

4 
4 
4 
3 



28 



3 
3 
3 
3 
3 
3 
3 
3 



24 



12 
28 
22 
31 
20 
30 
28 
24 



120 195 



5.S 



6 
6 
6 
5 
5 
4 



32 



5 
6 
5 
6 
4 
5 
6 
6 
5 



48 



5 
5 
5 
6 
6 
6 
6 
5 



44 



5 
5 
5 
5 
5 
5 
5 
5 



40 



17 
47 
36 
51 
32 
48 
44 
40 



OB 

S 



00 



4 
4 
4 
2 
2 
2 



18 



2 
2 
2 
2 
2 
2 
2 
2 
2 



18 



2 
2 
2 
2 
2 
2 
6 
2 



20 



2 
2 
2 
2 
2 
2 
2 
6 

20" 



11 
21 
17 
20 
18 
18 
20 
20 



315 1145 



Under act of 1847. 







2 
2 
2 
2 
2 
2 



12 



2 

2 
2 
2 
2 
2 
2 
2 
2 



18 



2 
2 
2 
2 
2 
2 
3 
2 



17 



2 
2 
2 
2 
2 
2 
2 
2 



16 



10 
19 
14 
20 
12 
18 
17 
16 



3 en 

s 



4 
4 
4 
3 
3 
3 



21 



3 
4 
3 
4 
3 
3 
4 
3 
3 



30 



3 
3 
3 

4 
4 
4 
4 
3 



28 



3 
3 
3 
3 
3 
3 
3 
3 



24 



12 
30 
23 
33 
21 
30 
28 
24 



126 I203 



a en 

• S 

So 

o p. 



6 
6 
6 
4 
4 
4 



30 



4 

4 
4 
4 

4 
4 
4 
4 
4 



36 



4 
4 
4 
4 
4 
4 
9 
4 



37 



4 
4 
4 
4 
4 
4 
4 
8 



36 



21 
40 
31 
40 
30 
36 
37 
36 

m 



p 



6 
6 
6 
5 
5 
5 



33 



5 

6 
5 
6 
5 
5 
6 
6 
5 



48 



5 

5 

5 [ 

6 

6 

6 

7 

5 



45 



5 
5 
5 
5 
5 
5 
5 
5 



40 



22 
49 
37 
53 
33 
48 
45 
40 

329 



&a OB 

— 3 

a§ 

o 
H 



10 
10 
10 

7 
7 
7 



51 



7 
8 
7 
8 
7 
7 
8 
7 
7 



66 



=p 



7 
7 
7 

8 

8 

8 

13 

7 



65 



7 
7 
7 
7 
7 
7 
7 
11 



60 



33 
70 
54 
73 
51 
66 
65 
60 

474" 



TJ CM 

hi •• 

04 



5 
6 
4 
4 
1^ 
3 

27 



4 

4 
4 
4 
3 
3 
3 
4 
3 



3 
4 

3 
3 

4 
4 
6 
4 



31 



4 
3 
3 
4 
3 
4 
3 
6 



30 

■■■a w 



11 
34 
28 
34 
27 
32 
31 
30 

"ST 
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By the existing laws, the number of circuits and special terms in th« 
several counties, is determined by the judges of the supreme court, not 
to be less than two circuits, and two special terms in each county in a 
year. The above table shews the number of those courts, as establish- 
ed by the judges for the several counties for the year 1848. With the 
exception of the cities, (and of Syracuse and Oswego, about to become 
cities,) they have established the smallest number of each of these 
courts, allowed by law, in each county of the state ; hence it will be 
seen, that the number of courts is now virtually fixed by law. The 
county court judges also determine the number of terms to be held by 
them respectively, and designate ^o many of them as they may deem 
necessary for jury terms, not less, however, than the number of jury 
courts as established by law for the late common pleas. Whether the 
number of jury courts has been increased, we have no means of know- 
ing, but it could not be diminished. It was therefore safe, for the pur- 
poses of the above table, to take the number of jury county courts under 
the old system, as within the limits, and in that way it has been com- 
piled. 

As the law now stands, equity cases are triable at a special term be- 
fore a single judge, and acticns at law are triable at a circuit court, to 
be held at a time distinct from the special term, before a single judge. 
Actions, both at law and equity, are triable at courts of common pleas, 
(now called county courts,) at other distinct terms. 

The whole number of these courts required to be held in the state, in 
a year, including common pleas of New- York city,) is 474. 

We propose to combine these trial courts, and to have the circuits 
and special terms held at the same times, before the same judges, and 
to require the issues in ordinary actions now triable in the county courtei 
to be also tried at the same circuits, and by this means, to reduce the 
whole number of trial courts in the state, from 474 to 227. 

We, however, require the county courts to hold six terms a year ; but 
without a jury, except, when in a special pioceeding, a jury shall be- 
come necessary. These cases are of such rare occurrence, that it was 
deemed best to allow a special jury, to be summoned in analogy to tha 
present practice in cases of insolvency, lunacy, So:, 



'm 



